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INTRODUCTION 

[1] Mr. McCormick complained to the British Columbia Human Rights Tribunal 

(the “HRT”) that the law firm of Fasken Martineau DuMoulin LLP (“Fasken”) 

discriminated against him based on a prohibited ground by requiring that he retire at 

age 65. Fasken denied that it discriminated against Mr. McCormick and asked the 

HRT to dismiss the complaint without a hearing on the ground that the HRT did not 

have jurisdiction over the subject matter of the complaint. Fasken took the position 

that because Mr. McCormick was an equity partner in the law firm there was no 

employment relationship that could be the subject of a complaint under s. 13 of the 

Human Rights Code, R.S.B.C. 1996, c. 210 [Code]. 

[2] The HRT considered written submissions from both parties and issued 

reasons for decision on December 16, 2010: McCormick v. Fasken Martineau 

DuMoulin LLP, 2010 BCHRT 347 [McCormick 2010 BCHRT]. The HRT held that it 

had jurisdiction to hear Mr. McCormick’s complaint because the relationship 

between him and Fasken was one of “employment” as that term is defined in s. 1 of 

the Code, thereby engaging the protections afforded by operation of s. 13 of the 

Code. It is important to note that the HRT did not decide the merits of Mr. 

McCormick’s complaint and that it made findings of fact for the limited purpose of 

determining whether the tribunal had jurisdiction over the complaint “in the narrow 

sense of ‘whether its statutory grant of power gives it the authority to decide a 

particular matter’”: McCormick 2010 BCHRT at para. 7. 

[3] Fasken has applied to this Court for judicial review of the HRT decision that it 

has jurisdiction to hear and consider Mr. McCormick’s complaint. Fasken maintains 

the HRT erred in determining that the relationship between the law firm and its 

equity partners was one of employment such that s. 13 of the Code prohibited 

discrimination based on age. Fasken does not challenge any of the findings of fact 

made by the HRT. The HRT heard Fasken’s application for dismissal of the 

complaint pursuant to s. 27(1)(a) of the Code and the parties agree that the standard 

of review is correctness: see s. 59(1) of the Administrative Tribunals Act, S.B.C. 

2004, c. 45. 
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[4] The legal issue in this case is whether the HRT correctly concluded that the 

relationship between Mr. McCormick as an equity partner in Fasken was one that is 

governed by s. 13(1) of the Code and thus within the jurisdiction of the HRT to hear 

and determine. 

[5] I intend to review the findings of fact relied upon by the HRT and summarize 

the basis for its decision. I will then refer to the relevant legislation, summarize the 

parties’ arguments and, lastly, provide my judgment and reasons. 

FACTS RELIED UPON BY THE HRT 

[6] Mr. McCormick is a lawyer, and one of approximately 60 “equity partners” in 

the Vancouver office of Fasken, an international law firm operating as an extra-

provincial limited liability partnership registered under the Partnership Act, R.S.B.C. 

1996, c. 348 [Partnership Act]. Fasken has approximately 650 lawyers, 260 of whom 

are equity partners. An equity partner has an ownership interest in the law firm and 

is expected to be a top performer in their field, take an active role in client and 

business development, and contribute significantly to the building and growth of the 

law firm. As an equity partner, Mr. McCormick has a capital account held by Fasken 

and this money is paid out to him if he retires. 

[7] Mr. McCormick has worked at Fasken or its predecessor continuously since 

May 1970. He articled at the firm, became an associate when called to the B.C. bar 

in 1971, and achieved equity partner status in about 1979. Mr. McCormick turned 65 

on March 28, 2010. He is a skilled lawyer who does legal work of high quality. 

[8] Mr. McCormick is a party to the partnership agreement that governs the 

relationship of all Fasken’s partners inter se. From time to time Fasken also 

publishes policies that are intended to govern the business of the partnership and 

the conduct of individual partners. Fasken is governed by a partnership board of 13 

equity partners, including three from British Columbia, elected to three year terms by 

the equity partners. Each year the board elects a chair. The equity partners also 

elect a firm managing partner and regional managing partners. On several 

occasions Mr. McCormick has run for election to firm committees and in 1998 he 
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was elected to a one year term on the executive committee, which has functions 

similar to the board. 

[9] The partnership agreement can be amended by a special resolution approved 

by two-thirds of the equity partners and by a majority of the equity partners in each 

of four major regions, one of which is British Columbia. Equity partners are liable, as 

between themselves, for debts of the law firm to the extent these are not covered by 

insurance or which the board elects to treat as an expense, and as limited by s. 104 

of the Partnership Act. If the law firm is dissolved, equity partners are entitled to 

receive a share of the assets remaining after all of the firm’s debts and obligations 

are satisfied. An equity partner may be expelled from Fasken by a special resolution 

passed by a two-thirds vote of the equity partners and a regional resolution of the 

majority of the equity partners voting in a region. 

[10] Fasken’s managing partner and the regional managing partners exert control 

over individual equity partners through the enforcement of firm policies, strategies 

and directions. They may assign to equity partners specific functions and tasks and 

supervise the performance of these responsibilities. Practice groups appointed by 

the managing partners set standards for all work product, including legal opinions 

authored by equity partners, which must be reviewed by another partner before 

being released to a client. Every form of work product produced by an equity partner 

is owned by Fasken and any fee or payment received by an equity partner that 

relates to the practice of law is deemed to be the property of the firm. To avoid 

conflicts of interest the firm prohibits equity partners from acting for certain clients 

such as trade unions. 

[11] Fasken’s financial management policy also includes detailed requirements 

governing client and file acceptance, billing procedures, retainers, time recording, 

collections and write-offs. Fasken appoints a client manager for each client who may 

not be the lawyer who secured the client for the firm. Even equity partners must take 

direction from a client manager with regard to matters assigned to them for 

performance as file manager and they must accept supervision by the client 
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manager or a client service team, if one is appointed. Management and staff report 

to the managing partners and not to individual equity partners. 

[12] The partnership agreement requires every equity partner to devote the whole 

of their working time and attention to Fasken unless the managing partner consents 

to another arrangement, which may be revoked at any time. Partners are prohibited 

from entering into financial arrangements or contracts in the name of the firm without 

authorization of the managing partner, a board chair, a regional managing partner, 

or two members of the board. 

[13] The board establishes compensation criteria for equity partners and may 

change these criteria at any time. The current criteria include: quality legal work, 

teamwork, generation of profitable business from new and existing clients, profitable 

maintenance of existing clients, contribution to the firm’s image, reputation and 

seniority, profitable personal production, businesslike personal practice 

management, contribution to firm activities, ancillary income generated for the firm, 

and peer review. Regional compensation committees, made up of equity partners, 

make annual allocations to equity partners from the net income of the firm, with a 

limited right of appeal back to the committee. These committees may also determine 

extraordinary bonuses for partners for exceptional performance in a year. Mr. 

McCormick appealed his compensation allotment in 2008-2009 and in 2009-2010 

and his appeal was denied on both occasions. 

[14] Section 9.2 of the partnership agreement addresses retirement of partners 

and, absent an individual arrangement to the contrary, this provision would require 

Mr. McCormick to retire on December 31, 2010. 

[15] Section 9.2 of the partnership agreement provides as follows: 

(a) Each Equity Partner shall retire as an Equity Partner at the end of the 
Year in which the Partner reaches the age of 65, but as provided in 
paragraphs (d) and (e) of this Section 9.2 may be permitted to continue 
working with the Firm. 

(b) A Partner who retires from the Firm shall be deemed to have withdrawn 
from the Firm as at the date of his or her retirement, which date shall be 
his or her date of withdrawal. 
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(c) Upon reaching the age of 62, each Partner shall prepare and deliver to 
the Firm Managing Partner a practice transition plan. 

(d) Agreements for working past age 65 are at the discretion of the firm 
Managing Partner and will be the exception rather than the rule. The 
criteria for approval shall include the value of the individual in coaching, 
business development, client relations, mentoring and community profile. 
Such agreements shall either be approved by the Board or be within any 
written policy established by the Board for this purpose. 

(e) Partners who wish to continue in the practice of law with the Firm after 
age 65 may enter into an individual arrangement with the Firm as an 
employee or a Regular Partner as determined by the Firm Managing 
Partner and, if the Firm Managing Partner so decides, such individual 
may have the title of “Counsel” to the Firm. The Firm Managing Partner 
may at any time on three months’ prior written notice revoke, in his or her 
discretion, the right of such individual to continue in the practice of law 
with the Firm, whether as employee or Regular Partner, or to be Counsel 
to the Firm. ... 

[16] The partnership agreement also regulates the practice of law by an equity 

partner who withdraws from Fasken. As the HRT says at paras. 41-42 of its 

decision: 

A partner who withdraws from the firm, and then, within five years, practices 
law within 100 kilometres of the office from which he or she regularly 
practiced, is obliged to pay the firm for “transition costs” (s. 9.6; Schedule 2, 
para. 2). 

A partner who withdraws from the firm is required to assist in effecting “an 
orderly transition from himself or herself to a continuing Partner or Partners of 
those clients of the Firm for which he or she has been performing services all 
with a view to retaining such clients as continuing clients of the Firm” 
(s. 9.9(b)). 

THE HRT DECISION 

[17] The HRT’s decision contains a lengthy review of the parties’ positions and 

arguments at paras. 53 to 102. Neither Fasken nor Mr. McCormick argues that the 

HRT failed to properly record their submissions. The HRT’s analysis commences at 

para. 103 and concludes at para. 147 of the decision. I will attempt to fairly 

summarize the reasons as follows. 

[18] At the outset of the decision, the HRT accepted Mr. McCormick’s argument 

that for the purpose of human rights legislation, the concept of “employment” is far 

broader than the common law definition or the definition of employment used in 
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other statutes. A broad and liberal approach to the concept of employment for 

human rights purposes is more consistent with achieving the purposes of the Code 

and, in particular, its objective of removing barriers to participation in the “economic 

and social life of the Province”. At the same time, however, the HRT recognized that 

this interpretive approach to the Code does not constitute a licence to ignore the 

legislation and that some types of relationships will be excluded from the jurisdiction 

of the Code: at paras. 108-109. 

[19] The HRT accepted in principle that a legal relationship can both in substance 

and in form be different from the traditional employee/employer relationship and still 

be regarded as “employment” under s. 13 of the Code. Consistent with this principle, 

the HRT applied to Mr. McCormick’s circumstances the four broad factors that 

traditionally have been accepted as relevant to the determination of who is the 

employer and whether there is an employment relationship for the purpose of an 

inquiry under this section. These four factors are identified in Crane v. British 

Columbia (Ministry of Health Services), 2005 BCHRT 361 [Crane], rev’d on other 

grounds 2007 BCSC 460 and are adopted at para. 111 of the HRT decision. 

[20] While acknowledging that no one test can be used to identify an employment 

relationship, the primary factors of utilization, control, financial burden, and remedial 

purpose are regarded as the core of the inquiry. Utilization involves looking at 

whether the alleged employer “utilized” or gained some benefit from the person in 

question. Control involves criteria such as determining wages and working 

conditions, including discipline and discharge. Financial burden simply means 

whether the alleged employer bears responsibility for remunerating the complainant. 

Remedial purpose relates to whether the alleged employer is able to remedy the 

discrimination alleged by the complainant and whether the complainant invokes the 

purposes of the Code. 

[21] The role of “remedial purpose” is elaborated upon in a passage from Crane 

(para. 80) that is quoted with approval at para. 111 of the HRT decision: 

It should go without saying that the relative weight to be given to these four, 
and any other relevant factors, will depend on the particular factual context in 
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which the issue arises. The last factor, remedial purpose, bears some further 
comment. There is a sense in which the importance of all of the other factors, 
such as utilization, control and burden of remuneration, is rooted in the 
question of who has the obligation, power and ability to remedy any 
discrimination which may have occurred. The entity or entities which utilized 
or received the benefit of the employee’s services may be said to bear the 
responsibility for remedying any discrimination which that employee may 
have suffered in the course of rendering those services. The entity or entities 
which controlled the employee’s terms and conditions of employment and 
work environment are the entities with the ability to alter those terms and 
conditions and work environment, so as to prevent the continuation of the 
discrimination in future. The entity or entities which bore the burden of 
remuneration are the entities with the financial ability to pay any monetary 
compensation for discrimination suffered or to ensure that discriminatory 
wages are not paid in future. 

[22] Considering the broad purposes of the Code described in s. 3, as these 

inform the analysis under the four factor test, the HRT concluded that Fasken 

“employed” Mr. McCormick as that term is used in the Code. In particular, the HRT 

held at para. 115: 

In particular, the Code’s purposes of removing “impediments to full and free 
participation in the economic ... life of British Columbia”, and promoting “a 
climate of understanding and mutual respect where all are equal in dignity 
and rights” are incompatible, on their face, with the stipulation in the 
retirement provision in the Agreement that an equity partner must retire at 65, 
and requires permission to continue working with the firm thereafter. 

[23] At paras. 116 to 137, the HRT discussed the relationship between Fasken 

and Mr. McCormick from the perspective of each of the four factors. Utilization in the 

relationship is described in paras. 116 and 117: 

In Crane, and in the cases cited there, “utilization” is concerned with whether 
one legal person makes use of another’s services for the former’s benefit. In 
the present case, the firm “utilizes” Mr. McCormick to provide legal services 
to clients of the partnership (whether or not those clients have engaged him 
specifically), and to generate intellectual property over which it claims 
ownership. The respondent argues that, as in the case of a doctor with 
hospital admitting privileges discussed in Bugis, Mr. McCormick is utilizing 
the firm, rather than the other way around, but I do not think this factor 
excludes consideration of situations in which there is mutual benefit. The 
exchange of money for services, to the mutual benefit of both parties, is 
surely a feature of virtually all employment relationships. 

The factor of “utilization” favours treating Mr. McCormick as “employed” by 
Fasken for the purposes of the Code. 
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[24] The factor of control was also found to favour treating Mr. McCormick as 

“employed” by Fasken for the purposes of the Code. As described by the HRT at 

para. 119: 

The firm managing partner and regional managing partners can delegate 
specific functions, responsibilities, authorities and accountabilities to him. The 
firm employs and directs his support staff. It requires that he use its standard 
forms, and adhere to its policies regarding file acceptance, billing procedures, 
retainers, time recording, collections and write-offs. The firm requires that he 
subject his written opinions to review by another partner before giving them to 
clients. The firm prevents him from acting for certain kinds of clients and in 
certain kinds of matters which it regards as creating “business conflicts of 
interest”. The firm may require him to decline profitable work if it considers 
that will serve the strategic interests of the firm. The firm can appoint both 
client managers and file managers for clients and matters which Mr. 
McCormick brings to the firm. The firm requires him to devote the whole of his 
working time to its business, unless the firm managing partner gives him 
written permission to do otherwise - which permission may be withdrawn at 
any time. The firm establishes and administers, and may change at any time, 
the criteria used to determine his compensation. The firm restricts his ability 
to go to work for a competitor, or to take clients of the firm with him if he 
leaves. The firm may expel him. The firm prohibits him from entering into 
financial arrangements or contracts on behalf of the firm without its 
authorization. The firm can require him to retire. 

[25] Neither the fact that Mr. McCormick voluntarily agreed to become a partner 

on the terms of the partnership agreement nor the necessity for these controls to 

ensure business efficacy led to a different conclusion: paras. 121 to 124. 

[26] Financial burden was a factor that also favoured Mr. McCormick’s position 

because, “[i]n spite of the fact that the partnership involves sharing profits rather 

than paying fixed wages, it is clear that the firm has the financial burden of 

determining and paying Mr. McCormick’s compensation”: at para. 126. It was also 

an important factor that the firm dictated the compensation practices affecting Mr. 

McCormick’s income: at paras. 127-128. 

[27] Lastly, the factor of remedial purpose is described in the context of whether 

applying the Code to Mr. McCormick furthers the broad purposes of the Code. As 

the HRT said at paras. 132-133: 

On their face, allegations that Fasken treated Mr. McCormick differently from 
others in his workplace because of his age engage the broad remedial 
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purposes of the Code, in that they may be, if proven, “impediments to [his] full 
and free participation in the economic ... life of British Columbia”, and may, if 
proven, derogate from “a climate of understanding and mutual respect where 
all are equal in dignity and rights”. 

Further, given my factual conclusions that Fasken utilizes Mr. McCormick’s 
services for its benefit, controls his work in important ways, and bears the 
financial burden of establishing his compensation and paying him, treating 
him as “employed” by it is also consistent with the Code’s purposes of 
preventing discrimination and providing a means of redress for persons who 
suffer it. 

[28] Mr. McCormick also argued in the alternative that his relationship with Fasken 

was one of principal and agent and as such governed by the Code. The HRT did not 

address the merits of this argument because it concluded there was an employment 

relationship. 

RELEVANT LEGISLATION 

[29] The relevant provisions of the Code are as follows: 

Definitions 
1 In this Code: 

... 

“employment” includes the relationship of master and servant, master 
and apprentice and principal and agent, if a substantial part of the 
agent’s services relate to the affairs of one principal, and “employ” has 
a corresponding meaning; 

... 

“person” includes an employer, an employment agency, an 
employers’ organization, an occupational association, and a trade 
union; 

Purposes 
3 The purposes of this Code are as follows: 

(a) to foster a society in British Columbia in which there are no 
impediments to full and free participation in the economic, social, 
political, and cultural life of British Columbia; 

(b) to promote a climate of understanding and mutual respect 
where all are equal in dignity and rights; 

(c) to prevent discrimination prohibited by this Code; 

(d) to identify and eliminate persistent patterns of inequality 
associated with discrimination prohibited by this Code; 
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(e) to provide a means of redress for those persons who are 
discriminated against contrary to this Code. 

Code prevails 
4 If there is a conflict between this Code and any other enactments, this 
Code prevails. 

Discrimination in employment 
13 (1) A person must not  

(a) refuse to employ or refuse to continue to employ a person, or 

(b) discriminate against a person regarding employment or any 
term or condition of employment 

because of the race, colour, ancestry, place of origin, political belief, 
religion, marital status, family status, physical or mental disability, sex, 
sexual orientation or age of that person. ... 

[30] The relevant provisions of the Partnership Act are as follows: 

Definitions 
1 In this Act: 

... 

“firm” is the collective term for persons who have entered into 
partnership with one another; 

Partnership defined 
2 Partnership is the relation which subsists between persons carrying 
on business in common with a view of profit. 

Liability of partners 
7 (1) A partner is an agent of the firm and the other partners for the 
purpose of the business of the partnership. 

(2) The acts of every partner who does any act for carrying on in the 
usual way business of the kind carried on by the firm of which he or she 
is a member bind the firm and his or her partners, unless 

(a) the partner so acting has in fact no authority to act for the firm 
in the particular matter, and 

(b) the person with whom he or she is dealing either knows that 
the partner has no authority, or does not know or believe him or 
her to be a partner. 

Fairness and good faith 
22 (1) A partner must act with the utmost fairness and good faith towards 
the other members of the firm in the business of the firm. 
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(2) The duties imposed by this section are in addition to, and not in 
derogation of, any enactment or rule of law or equity relating to the duties 
and liabilities of partners. 

[31] The relevant provisions of the Interpretation Act, R.S.B.C. 1996, c. 238 

[Interpretation Act] are as follows: 

Application 
2(1) Every provision of this Act applies to every enactment, whether 
enacted before or after the commencement of this Act, unless a contrary 
intention appears in this Act or in the enactment. 

Enactment remedial 
8 Every enactment must be construed as being remedial, and must be 
given such fair, large and liberal construction and interpretation as best 
ensures the attainment of its objects. 

Expressions defined 
29 In an enactment: 

... 

“person” includes a corporation, partnership or party, and the 
personal or other legal representatives of a person to whom the 
context can apply according to law. 

ARGUMENT 

A. Fasken’s Argument 

[32] Although Fasken accepts there must be a broad and liberal approach to the 

interpretation of human rights legislation, it argues that there are limits to its 

application based upon the real substance of the relationship under consideration. 

Not every type of relationship comes within the jurisdiction of the HRT and there are 

instances of discrimination that are not caught by the terms of the Code: University 

of British Columbia v. Berg, [1993] 2 S.C.R. 353 [Berg] at 371; Re Bugis and 

University Hospitals Board (1989), 57 D.L.R. (4th) 596, 65 Alta. L.R. (2d) 274 (Q.B.); 

and Roth v. Beaver Creek Improvement District, 2008 BCHRT 133. 

[33] Fasken maintains the real substance of the relationship between its equity 

partners supports a conclusion that their relationship inter se is not within the 

jurisdiction of the HRT and not governed by s. 13 of the Code. In this regard, Fasken 

argues the HRT committed two fundamental errors when it concluded that Mr. 
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McCormick was employed by Fasken within the meaning of s. 1 and s. 13(1) of the 

Code. 

[34] First, Fasken says the HRT erred when it concluded that the firm was a 

separate entity from the partners as a whole. The “firm”, says Fasken, is the totality 

of the partners, including Mr. McCormick. Section 13 requires two separate entities: 

a person who discriminates and a person who is the recipient of discrimination. 

Because the partners, including Mr. McCormick, are the “firm” there can never be 

two separate entities as required by the statute. This is the real substance of the 

relationship and not a mere technical, legal definition. 

[35] Second, Fasken argues that the Code does not apply to equity partners of the 

firm because, as between partners, there is no employment relationship. The 

relationship between partners is that of proprietors who carry on business with the 

common objective of profit. Mr. McCormick is an owner of the business by reason of 

his partnership status and thus he cannot be employed by himself or discriminate 

against himself. The fact that the Interpretation Act defines “person” as including a 

partnership does not mean that the well established law of partnerships can be 

ignored when applying s. 13 of the Code. 

[36] Fasken maintains the application of the “four factors” to determine the 

relationship between an equity partner and the partnership in which he is a member 

is erroneous because by these tests all equity partners would be employees and 

there would be no employer. By applying these factors to Mr. McCormick, Fasken 

argues the HRT erroneously ignored the legal attributes of a partnership.  The 

proper inquiry should have been to ask whether Mr. McCormick was a true partner 

and, if so, then the Code does not apply to his relationship with other partners. 

[37] In support of its position, Fasken relies upon the following authorities: Davies 

v. Institute of Chartered Accountants of Saskatchewan (1985), 19 D.L.R. (4th) 447 

(Sask. Q.B.) at para. 28; Blue Line Hockey Acquisition Co., Inc. v. Orca Bay Hockey 

Limited Partnership, 2008 BCSC 27 at paras. 38-92 [Blue Line Hockey Acquisition 

Co.], aff’d 2009 BCCA 34; R.C. I’Anson Banks, Lindley & Banks on Partnership, 18th 
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ed. (London : Sweet & Maxwell, 2002) [Lindley & Banks on Partnership] at paras. 1-

10, 2-13; J. Anthony VanDuzer, The Law of Partnerships and Corporations, 2d ed. 

(Toronto: Irwin Law Inc., 2003) at 27-28; Thorne v. New Brunswick Workmen’s 

Compensation Board (1962), 33 D.L.R. (2d) 167 (N.B.C.A.), aff’d [1962] S.C.R. viii; 

and Seven Mile Dam Contractors v. British Columbia (1979), 104 D.L.R. (3d) 274, 

13 B.C.L.R. 137 (S.C.). 

[38] Fasken argues that the definition of person and employment in the Code is 

directed at employers and employment related organizations that involve the 

provision of services by another person. These definitions do not apply to an equity 

partner because a partner is not “employed” to provide services to the partnership. 

Even where the definition of employment has been stretched to include employment-

like relationships, these relationships have not resembled the circumstances of 

equity partners in a law firm. 

[39] Fasken also argues that the relationship between partners inter se is not one 

of agent and principal. A partner is only an agent of the other partners with regard to 

third parties. The relationship between partners inter se is one of principals working 

in common for mutual profit: MacDonald v. Schmidt, [1992] B.C.J. No. 230 (S.C.). 

Partners do not provide services to each other, which is a prerequisite to the 

application of s. 13 of the Code. 

[40] Fasken maintains that had the legislature intended s. 13 of the Code to apply 

to partnerships, it would have included partnerships expressly due to the well 

established law in regard to these entities. Further, the definition of “person” in the 

Code does not refer to “partnership” and thus it would be wrong to apply the 

definition of “person” found in the Interpretation Act, which is much broader. The 

Code, says Fasken, is not as broad as the Ontario legislation, which prohibits 

discrimination in contractual relationships: s. 3 of the Ontario Human Rights Code, 

R.S.O. 1990, c. H.19. 

[41] Lastly, Fasken argues that as a matter of policy partnerships should not be 

within the jurisdiction of the HRT. Partners have an opportunity to vote on the terms 
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of the partnership agreement. Partners are sophisticated persons and bring this 

attribute to the table when the partnership agreement is constructed. A partner is a 

party to the very agreement that is called into question by s. 13 of the Code. If an 

equity partner has a valid complaint of discrimination he is not without a remedy. 

Section 22 of the Partnership Act establishes a cause of action for any act of bad 

faith, including discrimination. 

B. Mr. McCormick’s Argument 

[42] Mr. McCormick argues that while the technical, common law definition of a 

partnership may result in the exclusion of equity partners from the purview of s. 13 of 

the Code, it is the real substance of the relationship between equity partners and the 

management of the partnership that must be examined to determine jurisdiction 

under human rights legislation. In this case, Mr. McCormick argues that in substance 

the relationship between him and Fasken has all of the attributes of employment. 

[43] Mr. McCormick maintains that it is an error to determine jurisdiction under 

human rights legislation by reference to the technical, legalistic characteristics of a 

partnership rather than the real substance of the relationship between partners inter 

se. This is because human rights legislation is quasi-constitutional and must be 

interpreted broadly and liberally so as to advance its purposes, one of which is to 

extend basic human rights protection to a wide spectrum of employment related 

situations: CN v. Canada (Canadian Human Rights Commission), [1987] 1 S.C.R. 

1114; Duncan v. Yellow Cab Company Ltd., [1993] B.C.C.H.R.D. No. 35; Ont. 

Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C.R. 536 [Simpsons-Sears] at 

546-547; and British Columbia (Ministry of Health Services) v. British Columbia 

(Emergency Health Services Commission), 2007 BCSC 460 [British Columbia 

(Ministry of Health Services)] at paras. 152-153. 

[44] A narrow interpretation of the Code, argues Mr. McCormick, effectively denies 

human rights protection to a large sector of the working population contrary to the 

purposes of the legislation and contrary to the well established principle that no one 

can contract out of human rights legislation: Winnipeg School Division No. 1 v. 
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Craton, [1985] 2 S.C.R. 150 [Craton] and Ontario Human Rights Commission v. 

Etobicoke, [1982] 1 S.C.R. 202. 

[45] Mr. McCormick maintains that s. 1 and s. 13 of the Code define employment 

relationships broadly and inclusively so as to achieve the purposes of the Code, 

including non-discriminatory participation in the economic life of the province. By 

defining employment in an open-ended fashion and by amending s. 13 to refer to 

“person” rather than “employer” and “employee”, Mr. McCormick says the legislature 

intended the Code to have jurisdiction over far more than traditional master and 

servant relationships. Moreover, “person” includes “partnership” according to s. 1 of 

the Interpretation Act. Mr. McCormick argues the broad and inclusive language of 

the Code is designed to eliminate arguments favouring exclusion of persons from its 

purview based on legal technicalities. 

[46] Mr. McCormick argues that the four factor analysis developed by the HRT to 

determine whether a relationship between two parties is governed by s. 13 of the 

Code properly reflects the well established principles of interpretation described 

above. Mr. McCormick points to many cases in which relationships that are far more 

removed from a traditional employment situation than an equity partner in a large 

partnership have been found to be covered by human rights legislation: Lower St. 

Lawrence Pilots v. Bouchard, 2004 FC 1776; Assist Realty Ltd. v. Skelly, [1990] 

B.C.J. No. 1773 (S.C.); Jalbert v. Moore, [1996] B.C.C.H.R.D. No. 37 [Jalbert v. 

Moore]; Canadian Pacific Ltd. v. Canada (Human Rights Commission), [1991] 1 F.C. 

571 (F.C.A.) [Canadian Pacific]; Yu v. Shell Canada Ltd., 2004 BCHRT 28; Sharma 

v. Yellow Cab Company Ltd. (1983), 4 C.H.R.R. D/1432; and Duncan v. Yellow Cab 

Company Ltd., [1993] B.C.C.H.R.D. No. 35. 

[47] Mr. McCormick maintains that his relationship with Fasken is governed by 

s. 13 for two reasons. First, he is in a relationship of principal and agent with Fasken 

wherein all of his services are devoted to the firm: s. 7(1) Partnership Act. Second, 

he is in an employment relationship with Fasken as that term has been interpreted 

and applied by the courts and by the HRT. In particular, applying the factors of 



Fasken Martineau DuMoulin LLP v. British 
Columbia (Human Rights Tribunal) Page 17 

utilization, control, financial burden and remedial purpose, Mr. McCormick says his 

relationship with Fasken must be regarded as within the scope of s. 13 of the Code. 

Further, one purpose of the Code is to eliminate mandatory retirement schemes 

such as the one maintained by Fasken. 

[48] Addressing Fasken’s argument, Mr. McCormick says it is not strictly 

necessary to identify the “employer” to apply s. 13 of the Code. By use of the more 

inclusive term “person”, there is no requirement for a contractual relationship or even 

a direct connection between the discriminator and the complainant: Jalbert v. Moore. 

Because the commercial reality of this partnership is the type of relationship 

contemplated by s. 13 of the Code, Mr. McCormick says the common law notion of 

partnership is not a bar to its application. 

[49] Lastly, Mr. McCormick says that the partners at Fasken regard themselves as 

employed by the firm even if they are not employees for the purpose of workers 

compensation and taxation legislation. Their expectation is that the firm will comply 

with human rights legislation regarding their employment. 

C. The HRT’s Argument 

[50] The HRT advises the Court that Fasken’s argument that the partnership has 

no separate identity from its equity partners was not before the panel that issued the 

decision in this case. As a consequence, the HRT maintains the decision should not 

be quashed on this ground without first providing it with an opportunity to consider 

the petitioner’s submission. 

[51] The HRT has provided the Court with the evidence that was before the panel 

when it rendered a decision in this case. The HRT objects to any material in the 

parties’ affidavits that was not before the panel. 

DISCUSSION 

[52] The Code is quasi-constitutional legislation and, due to its special nature, 

must be given a broad, liberal and purposive interpretation to ensure the attainment 

of its purposes. A narrow interpretive approach that would defeat the purposes of the 
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Code has been rejected by all levels of court, including the Supreme Court of 

Canada. Writing for a unanimous court, McIntyre J. held in Simpsons-Sears at 546-

547: 

It is not, in my view, a sound approach to say that according to established 
rules of construction no broader meaning can be given to the Code than the 
narrowest interpretation of the words employed. The accepted rules of 
construction are flexible enough to enable the Court to recognize in the 
construction of a human rights code the special nature and purpose of the 
enactment …, and give to it an interpretation which will advance its broad 
purposes. Legislation of this type is of a special nature, not quite 
constitutional but certainly more than the ordinary -- and it is for the courts to 
seek out its purpose and give it effect. … 

[53] It is because of the special character of human rights legislation that legal 

principles developed in other contexts are not determinative of the rights and 

liabilities created by it. The court and the HRT are required to consider the question 

of jurisdiction over a particular complaint in the context of the remedial purposes of 

the Code and not from the narrow perspective of partnership law or the law of 

contract. As Lowry J.A. held in Reid v. Vancouver Police Board, 2005 BCCA 418 

[Reid] at para. 37: 

As both the tribunal and the judge recognized, human rights legislation is 
remedial in nature and is to be given such fair, large, and liberal interpretation 
as will best ensure that its objects are attained:  Canadian National Railway 
Co. v. Canada (Human Rights Commission), [1987] 1 S.C.R. 1114.  The 
principles developed in other contexts are not determinative of liability under 
human rights law; liability must be determined having regard to the remedial 
purpose of the legislation:  Robichaud v. Canada (Treasury Board), [1987] 2 
S.C.R. 84, paras. 11-12.  The tribunal was therefore required to consider the 
question of who employed the Com Ops in the context of the remedial 
purposes of s. 12 and it purported to do so. 

[54] The one overriding caveat to this interpretive approach is that the court and 

the HRT cannot ignore the language of the Code when determining questions of 

jurisdiction. Where the legislature has clearly imposed limits on the application of the 

Code, these must be respected. Lamer C.J.C. articulated this caveat in Berg at 371: 

This interpretive approach does not give a board or court license to ignore the 
words of the Act in order to prevent discrimination wherever it is found. While 
this may be a laudable goal, the legislature has stated, through the limiting 
words in s. 3, that some relationships will not be subject to scrutiny under 
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human rights legislation. It is the duty of boards and courts to give s. 3 a 
liberal and purposive construction, without reading the limiting words out of 
the Act or otherwise circumventing the intention of the legislature. 

[55] Fasken raises two fundamental errors in the HRT decision under review. 

First, a partnership is a collection of partners engaged in business in common with a 

view to profit. Unlike a corporation, a partnership is not a distinct legal entity from its 

partners. It is inconsistent with the legal nature of a partnership to regard it as a 

separate entity from the individual partners who are members of the partnership. 

Because Mr. McCormick is the partnership, in the same way as every other partner 

is the partnership, there is no distinction in substance between the alleged 

discriminator and the recipient of the discrimination. Section 13 of the Code, argues 

Fasken, clearly contemplates two separate persons: a discriminator and a person 

who suffers discrimination. Second, Fasken maintains there is neither a 

principal/agency relationship between Mr. McCormick and his partners nor a 

relationship akin to employment. Partners are joined by contract for the purpose of 

carrying on business; they do not employ each other in any sense of this concept. 

[56] Addressing the first argument, it is apparent that the common law and the 

Partnership Act, to a large extent, do not recognize a partnership as a legal entity 

distinct from its partners. The definition of “firm” in the Partnership Act reflects this 

common law principle. Section 1 of the Partnership Act defines “firm” as, “the 

collective term for persons who have entered into partnership with one another”. 

This concept of a partnership as a collection of persons carrying on business 

together is also recognized by Wedge J. in Blue Line Hockey Acquisition Co. at 

paras. 80-83. However, both the Partnership Act and the partnership agreement 

governing the Fasken partners recognize a distinction between individual partners 

and the firm for specific purposes. 

[57] As Fasken argued in its submission, s. 22 of the Partnership Act creates 

enforceable rights as between a partner and the collective of the partnership in 

respect of acts constituting a violation of their fiduciary duties toward each other. A 

partner may sue the partnership and a partnership may sue a partner pursuant to 
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s. 22 of the Act and the court may grant remedies in favour of the partnership or an 

individual partner: McKnight v. Hutchison, 2002 BCSC 1373 and Davis v. Ouellette 

(1981), 27 B.C.L.R. 162 (S.C.). 

[58] In addition, s. 27(j) of the Partnership Act grants a partner the right to arbitrate 

the “interpretation or application” of the partnership agreement under the 

Commercial Arbitration Act. This provision contemplates a proceeding between two 

distinct parties: the partner who seeks an interpretation of the partnership agreement 

and the partnership that collectively opposes the partner’s position. 

[59] More significantly, article 12 of the Fasken partnership agreement provides 

for the arbitration of disputes between a partner and the firm. A dispute is defined by 

the partnership agreement as including, “all disputes, controversies, claims, 

counterclaims, or similar matters which relate to or arise out of or in connection with 

the agreement, including its validity, existence, construction, meaning, performance 

or effect …, or the rights and liabilities of the parties to the agreement, …”. Article 12 

grants an arbitrator jurisdiction to resolve the dispute, as between the firm and the 

individual partner, and to make a final determination that is binding on both parties. 

By incorporating this provision into its partnership agreement, Fasken has 

acknowledged that for the fundamental purpose of interpreting and applying the 

partnership agreement, and determining the rights and obligations of partners under 

the agreement, individual equity partners are distinct from the partnership as a 

whole. 

[60] Although somewhat less significant, it is also noteworthy that Fasken is a 

limited liability partnership. There are three types of partnerships defined by the 

Partnership Act. A general partnership preserves entirely the principle that there is 

no distinction between the firm and the individual partners regarding the debts and 

obligations of the partnership.  By s. 11 of the Partnership Act, every partner in a firm 

is personally liable, jointly with all other partners, for the debts and obligations of the 

partnership that were incurred while they were partners. A limited partnership is one 

that permits some partners, who contribute capital to the firm, to have limited 
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personal liability for the debts and obligations of the partnership: s. 57 of the 

Partnership Act. A limited liability partnership, as defined in Part 6 of the Act, 

significantly erodes the common law concept of partnership as merely a collective of 

partners without a separate identity. Pursuant to s. 104 of the Act, a partner is not 

personally liable for a partnership obligation merely because they are a partner in 

the firm, except if the obligation arises from the “partner’s own negligent or wrongful 

act or omission” or the negligent or wrongful act or omission of another partner if he 

either “knew of the act or omission” or “did not take the actions that a reasonable 

person would take to prevent it.” Section 105 of the Act treats the partners of a 

limited liability partnership in the same manner as directors of a corporation 

regarding partnership debts. In particular, partners are personally liable for a 

partnership obligation in the same manner as directors of a corporation would be in 

respect of a corporate debt. 

[61] In my view, these sections of the Partnership Act accord a special status to a 

limited liability partnership that is more reflective of a corporate entity than a 

partnership from the common law perspective. While our legislation does not 

expressly grant a limited liability partnership legal status as a separate entity from 

the partners, (as in the United Kingdom), its provisions significantly erode the 

common law principle that the rights and liabilities of the partnership are the rights 

and liabilities of the individual partners. This special status was recognized by our 

Court of Appeal in Asset Engineering LP v. Forest & Marine Financial Limited 

Partnership, 2009 BCCA 319. While the Court of Appeal held that a limited 

partnership has no separate identity from its partners, Newbury J.A. quotes with 

approval a passage from Lindley & Banks on Partnership, at para. 15 of the Court’s 

judgment: 

Counsel for AE was not able to refer us to any authority for the proposition 
that a limited partnership is a legal entity, as opposed to “the relationship 
which subsists between persons carrying on business”, as stated at s. 2 of 
the Partnership Act. The authorities I have located clearly point away from the 
notion that a limited partnership is a legal entity. Halsbury’s Laws of England 
(4th ed., 1994), for example, states that “A limited partnership, like an 
ordinary partnership, is not a legal entity.” (Vol. 35, at 136). In R.C. Banks, 
Lindley & Banks on Partnership (18th ed., 2002), the author states that “A 
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limited partnership is not a legal entity like a limited company or a limited 
liability partnership

[Emphasis added.] 

 but a form of partnership with a number of special 
characteristics introduced by the Limited Partnerships Act, 1907.” (At 847.) 

[62] In light of these provisions of the Partnership Act and the terms of the Fasken 

partnership agreement, it is apparent that the partnership, as a collective of persons, 

is treated as distinct from an individual partner for certain purposes. If an individual 

partner is a distinct legal person for the purpose of bringing an action against the 

firm under the Partnership Act and for the purpose of adjudicating a dispute 

regarding the partnership pursuant to article 12 of the Fasken partnership 

agreement, it is not an immutable principle of law that a partnership is merely the 

sum of its partners. As a consequence, there should be no legal impediment to 

according a partner and the firm separate legal status for the purpose of a complaint 

under the Code. In my view, this conclusion is consistent with a broad, liberal and 

purposive interpretation of ss. 1 and 13 of the Code. 

[63] A fundamental purpose of the Code is to extend basic human rights to a 

broad spectrum of persons. It is inconsistent with this objective to exclude a category 

of persons from the protection of the Code based on a strict, legalistic categorization 

of their status at common law. The commercial reality of the Fasken partnership is 

that there is a distinction between the firm and individual partners. Article 12 of the 

partnership agreement represents a manifestation of that reality. In my view, the real 

question is whether Mr. McCormick has an employment relationship with Fasken 

within the meaning of the Code and that is where the focus of the inquiry should be. 

[64] I am also satisfied that there is nothing in the Code that would preclude a 

finding that a partnership is an employer within the meaning of s. 1 of the Code and 

thus a “person” as this term is used in s. 13 of the Code. There can be no dispute 

that if an associate employed by Fasken brought a complaint under s. 13 of the 

Code, the partnership would fall within the jurisdiction of the HRT. Indeed, Fasken 

conceded that if this complaint concerned its regular partners, as opposed to its 

equity partners, the partnership would be subject to the Code because these 
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individuals are not in reality partners. Regular partners do not have equity ownership 

in the firm. 

[65] Fasken argues it is circular reasoning to say that the firm and Mr. McCormick 

are separate persons under s. 13 of the Code because it is inconceivable that he 

could file a complaint against himself as an equity partner in the partnership he 

alleges has violated the Code. In my view, this argument only has merit when 

applied to a partnership that does not draw a distinction between managing partners 

and other partners in the firm and if one views the firm as static in its organization 

over time. 

[66] Fasken is a large, international law firm with an established hierarchy within 

the partnership. The partnership agreement draws a distinct line between equity 

partners who manage Fasken and those who are merely rank and file partners. The 

business of the partnership is governed by an executive board that is composed of 

13 equity partners who are elected by their peers for three year terms. The equity 

partners also elect a managing partner and regional managing partners for three 

year terms and these persons are responsible to the board for the management of 

the firm. As found by the HRT, the board and the managing partners exert a 

significant amount of control over individual equity partners. The identity of the board 

and the managing partners changes over time and Mr. McCormick is eligible for 

election to these positions. Nevertheless, at the time Mr. McCormick filed his 

complaint he was not a member of the firm’s management team who attempted to 

enforce the retirement provisions of the partnership agreement against him. 

Recognizing that the firm can have a separate identity from its equity partners for the 

purpose of applying s. 13 of the Code, and that the firm’s management changes 

from time to time, it is not the case that Mr. McCormick is really suing himself for 

discrimination. 

[67] Turning to Fasken’s second argument, whether Mr. McCormick’s 

circumstances are governed by s. 13 of the Code depends upon the proper 

interpretation and application of the term “employment” in the context of human 
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rights legislation. Section 13(1)(b) of the Code prohibits discrimination “regarding 

employment or any term or condition of employment”. Section 1 of the Code defines 

“employment” as including “the relationship of master and servant, ... and principal 

and agent, if a substantial part of the agent’s services relate to the affairs of one 

principal, …”. 

[68] There are many statements in the authorities cited by both parties to the 

effect that the nature of the employment relationship contemplated by s. 13 of the 

Code is far broader than the traditional common law definition of master and servant. 

In Vancouver Rape Relief Society v. Nixon, 2005 BCCA 601, Saunders J.A. says at 

para. 18: 

It is clear that the term “employment” in s. 13 of the Code has a broader 
meaning than is ascribed to it in employment law. For example, in Reid v. 
Vancouver Police Board (2005), 44 B.C.L.R. (4th) 49, 2005 BCCA 418, Lowry 
J.A. for the majority, referring to Barrie (City) v. Canadian Union of Public 
Employees, Local 2380 (CUPE), [1991] O.P.E. D. No. 41 (Ont. P.E. Trib.) 
(Q.L.), said at para. 41 that the proper approach required “consideration of 
factors that are well beyond what traditional common law perceptions of the 
employer-employee relationship might dictate”. In the same spirit, the Federal 
Court of Appeal has applied a broad meaning to the term “employ” and in 
Canadian Pacific Ltd. v. Canada (Human Rights Commission), [1991] 1 F.C. 
571 (C.A.), 120 N.R. 152, found it to encompass the relationship between 
Canadian Pacific Ltd. and an employee of a firm with whom Canada Pacific 
Ltd. contracted for services.  As well, in Pannu, Kang and Gill v. Prestige Cab 
Ltd. (1986), 73 A.R. 166 (C.A.), 31 D.L.R. (4th) 338, the Alberta Court of 
Appeal interpreted the words “employer”, “employee” and “employment” to 
encompass a relationship between a taxi company and taxi drivers in a fact 
situation in which the taxi drivers were more in the nature of independent 
contractors. ... 

[69] After reviewing many earlier decisions by the Supreme Court of Canada, the 

B.C. Court of Appeal, appeal courts of other jurisdictions, and the B.C. Human 

Rights Tribunal, Madam Justice Ballance came to the following conclusions at 

paras. 152-153 of British Columbia (Ministry of Health Services): 

… The Code definition of “employment” can and should be interpreted 
generously and flexibly to further Code purposes and protect against or 
remedy acts of prohibited discrimination. Where there is a relationship 
between a respondent and complainant that contains some elements of the 
traditional common law employment relationship or a contract of services, 
and even where the relationship is unusual or more akin to a contract for 
services (independent contractor relationship) or to a volunteer-like 
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relationship, courts and tribunals have stretched the meaning of 
“employment” to ensure that the purposes of human rights legislation are not 
thwarted in the sense that the targets of discrimination are not left without any 
remedy. The intent behind such an expansive interpretation is to ensure that 
the person/entity committing the discrimination does not escape 
accountability for the discriminatory act by reason of some legalistic 
technicality based more on form than on substance. 

This approach is wholly consistent with the Code’s express purposes which 
are described in section 3 to include preventing discrimination “prohibited by 
this Code” and providing a “means of redress for those persons who are 
discriminated against contrary to the Code”. It is also wholly consistent with 
the language of section 13(1) which speaks to “persons” who discriminate 
respecting employment, not “employers”. … 

[70] The four factor analysis undertaken by the HRT in this case is amply 

supported by the authorities as a proper means of determining whether the 

complainant’s circumstances may be regarded as “employment” and whether a 

person “employs” the complainant within the meaning of the Code. The factors of 

“burden of remuneration” and “control” are key indicia of the traditional common law 

master and servant relationship. Remedial purpose as a factor is expressly 

sanctioned by the Court of Appeal in Reid at para. 37 and by the Federal Court of 

Appeal in Canadian Pacific at para. 12. Lastly, the broad concept of “utilizing” the 

services of another person as a factor in the determination of “employment” for the 

purpose of human rights legislation is recognized in Canadian Pacific where 

Iacobucci C.J. (as he then was) says at 578-579: 

I agree with the authorities that have given a broader meaning to “employ” 
than that afforded by the technical master/servant relationship. In Pannu, 
Kang and Gill v. Prestige Cab Ltd.,7 the Alberta Court of Appeal accepted the 
approach of McDonald J. in Cormier v. Human Rights Commission (Alta.) and 
Ed Block Trenching Ltd.8 to the effect that the words “employer”, “employ” 
and “employment” are to be interpreted to advance the purposes of the 
provincial human rights statute.9 Especially instructive are the words of 
Laycraft C.J.A., who wrote the judgment of the Alberta Court of Appeal; he 
said: 

 I respectfully agree with these broad interpretations of s. 7 of the 
Individual’s Rights Protection Act. “Employ” and “employment” or words 
derived from them can, indeed, be used in the sense of the common 
law master/servant relationship in which control is a principle factor in 
determining the existence of the relationship. But, as the analysis by 
McDonald, J., in Cormier indicates, the meaning may be restricted or 
extended by statutory definition or some particular aspect may be 

http://www.lexisnexis.com/ca/legal/frame.do?reloadEntirePage=true&rand=1305238102578&returnToKey=20_T11950889548&parent=docview&target=results_DocumentContent&tokenKey=rsh-20.617715.7441459862#fn-8�
http://www.lexisnexis.com/ca/legal/frame.do?reloadEntirePage=true&rand=1305238102578&returnToKey=20_T11950889548&parent=docview&target=results_DocumentContent&tokenKey=rsh-20.617715.7441459862#fn-9�
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emphasized as in Yellow Cab Ltd. v. Board of Industrial Relations 
(supra). Without such a statutory definition the word “employ” and its 
derivatives are ambiguous. It is a common, and grammatically correct, 
use of “employ” or “employment” to use the words in the sense of 
“utilize”. 

 In my view, the whole context of the Individual’s Rights Protection 
Act, demonstrates that in s. 7 the words are used in a sense broader 
than the ordinary master/servant relationship. The Act does not purport 
to intervene in purely private relationships but where a person provides 
a service to the public it seems clear the Act does intervene. It does so 
not primarily by aiming at the offender but by establishing a mechanism 
to remedy the wrong done or about to be done to the victim of the 
discrimination. In that context the broader sense of “employ” as 
meaning “to utilize” is in my opinion, the proper interpretation.10 

[71] Fasken argues Canadian Pacific is limited to discrimination in the provision of 

services to the public, and does not apply to a private relationship such as a 

partnership. However, the Federal Court of Appeal in Canadian Pacific applied the 

concept of “utilizing” services to determine whether the railway could be considered 

the complainant’s employer, not because it was in the business of providing public 

services, but by reason of a relationship of employer/employee with the complainant. 

The Court ultimately decided that the railway was the complainant’s employer for the 

purpose of human rights legislation because it had a significant amount of control 

over his work and thus “utilized” his services. 

[72] There is no doubt that Fasken does not employ Mr. McCormick in a traditional 

master and servant relationship. However, the firm utilizes the services of equity 

partners for their mutual benefit. Mr. McCormick receives a share in the profits of the 

partnership in lieu of a salary or a wage, but he earns this income from services he 

provides to clients that belong to the firm and from the creation of work product that 

is owned by the firm. An equity partner does not render services for a client other 

than on behalf of the firm as a whole and does not create work product other than for 

the purpose of enhancing the assets of the firm. 

[73] The fact that the Fasken equity partners are in business together for their 

mutual profit is not incompatible with a finding that they are also in an employment 

relationship, broadly defined, because of the significant amount of control exercised 

http://www.lexisnexis.com/ca/legal/frame.do?reloadEntirePage=true&rand=1305238102578&returnToKey=20_T11950889548&parent=docview&target=results_DocumentContent&tokenKey=rsh-20.617715.7441459862#fn-10�
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by the firm’s management over the services that an equity partner provides and the 

intellectual property he produces. Fasken does not dispute the wide variety and 

extensive nature of the control its board and managing partners exercise over Mr. 

McCormick’s work life, as described at para. 119 of the McCormick 2010 BCHRT 

decision. While in other partnerships the contract governing their relationship may 

not repose in a small group the power to manage the business of the firm, and the 

authority to exercise employment-like controls over the actions of the partners and 

their work product, Fasken’s partnership agreement clearly contemplates the kind of 

control that is traditionally present in an employer/employee relationship. In 

particular, the partnership agreement authorizes management control over what 

services the equity partner provides, how he provides those services, who he offers 

services to, the time he must devote to the business of the firm, what compensation 

he is entitled to receive, and when he must leave the firm. 

[74] Application of the “financial burden” factor also produces a result more akin to 

an employment relationship than to one based on a business contract. Mr. 

McCormick is not an independent contractor whose net income consists of his gross 

sales minus an overhead cost he pays to the firm. Instead, Mr. McCormick’s annual 

compensation is determined by a compensation committee whose decision is based 

upon the criteria dictated by the board. Many of these criteria involve a subjective 

judgment that is not easily questioned by an individual partner and other criteria, 

such as peer review, that are entirely out of the equity partner’s control. The fact that 

the firm, through its management arm, is both responsible for paying remuneration 

and determining compensation criteria supports a conclusion that the relationship is 

not just a business relationship. 

[75] Lastly, the remedial purpose factor must be considered. Remedial purpose is 

composed of two principal concerns; identifying who is best able to remedy 

discrimination in the employment relationship and determining whether the 

circumstances of a complainant fall within the overarching purposes of the Code. In 

my view, identification of who best can remedy discrimination is more relevant to 

cases in which there are two possible employers. Where the factors of control, 
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utilization and financial burden point to one of the two possible employers, it is clear 

this entity has the ability to remedy the discrimination. In a case where the issue is 

whether the relationship can be described as “employment” this aspect of remedial 

purpose is less significant but remains a relevant concern. 

[76] Where the issue is whether there is an “employment” relationship as defined 

by the Code it is primarily the second prong of the remedial purpose factor that is 

engaged. That is, do the circumstances of an individual complainant fall within the 

overarching purposes of the Code and its remedial functions? 

[77] When applying this part of the remedial purpose factor the HRT and the court 

must not extend the Code beyond what was intended by the legislature. In particular, 

circular reasoning should not be used in respect of this factor; that is, the purpose of 

the Code is to prevent discrimination, there is evidence of discrimination in this case, 

and therefore the Code must apply to the relationship. The Code was not intended to 

apply to every relationship or every form of discrimination. The application of the 

Code in each case must be based on a conclusion that the complainant and the 

alleged offender are in an employment relationship in fact and in substance, 

regardless of the label that describes their relationship. 

[78] While Mr. McCormick has a business relationship with Fasken, many of the 

attributes of this relationship are the same as those found in a traditional 

employer/employee relationship. As described above, Mr. McCormick provides his 

services to the firm and is remunerated by the firm according to criteria established 

by the firm; he is subject to controls exercised by the firm over his work life and his 

work product. In my view, it is these characteristics of Mr. McCormick’s relationship 

with the law firm that lead to a conclusion that the legislature intended the guarantee 

of basic human rights, as defined by the Code, would apply to his circumstances. 

[79] Further, such characteristics lead to a conclusion that Fasken is, if the alleged 

discriminatory conduct is proven, in the best position to remedy the adverse effects 

of the discrimination, consistent with the remedial aims of the Code. In the case at 

bar, it seems unlikely that the party who creates, controls and maintains certain 
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working conditions or circumstances is not the party in the best position to remedy 

any undesirable effects attributable to such conditions or circumstances. This result 

again favours a finding that Mr. McCormick is employed by Fasken for the purposes 

of the Code. 

[80] Mr. McCormick is an equity partner with very little control over his work life, 

his remuneration, and his work product. The firm, through its board and managing 

partners, dictates what occurs in the workplace and, to a certain extent, what Mr. 

McCormick does outside of the office. In this partnership an individual equity partner 

cannot determine his own wages and working conditions. Nor does he have the 

power, through his voting rights or his bargaining strength, to change the partnership 

agreement in ways that would be favourable to him. An individual partner is always 

subject to the wishes of the majority and the control exercised by the managing 

partners and the executive board. It is by these means that the firm represents a 

relationship with Mr. McCormick that is more reflective of an employer/employee 

relationship, favouring an overall finding that Mr. McCormick is “employed” by 

Fasken for the purposes of the Code. 

[81] While it is apparent that Mr. McCormick may have been an equity partner 

when the partnership agreement was amended to provide for mandatory retirement, 

and had a right to vote against it, this is not a relevant factor when determining the 

threshold jurisdiction to hear the complaint. The parties are not entitled to contract 

out of the provisions of the Code. In Craton, the parties negotiated a collective 

agreement containing a clause that discriminated against employees contrary to 

human rights legislation. McIntyre J. dismissed any suggestion that the terms of the 

collective agreement were a bar to the complaint and said, “The Human Rights Act 

is legislation declaring public policy and may not be avoided by private contract”: 

at 154. 

[82] Lastly, Fasken argues the difference between the language of the Ontario 

Human Rights Code and our Code favours a conclusion that an equity partner 

relationship was not intended to be included within the purview of employment 
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discrimination. Section 3 of the Ontario legislation prohibits discrimination in 

contracts as follows: “Every person having legal capacity has a right to contract on 

terms without discrimination …”. 

[83] In my view, it is difficult to compare the application of legislation in different 

jurisdictions without a complete understanding of how the various provisions of the 

statutes have been interpreted and applied. Fasken has not provided the Court with 

any authorities defining the scope of s. 3 of the Ontario Human Rights Code or 

illustrating how it interacts, if at all, with s. 5, which addresses employment 

discrimination. 

[84] Further, to the extent that s. 3 of the Ontario Human Rights Code has any 

impact on the interpretation of s. 13 of the Code, it would only exclude from its scope 

those partnerships that are purely business relationships and which lack any of the 

attributes traditionally found in employer/employee relationships. As I have 

articulated above, it is not every form of partnership that is within the purview of the 

Code. 

CONCLUSION 

[85] In conclusion, I find the HRT correctly determined that it had jurisdiction to 

embark upon an inquiry into Mr. McCormick’s complaint advanced pursuant to s. 13 

of the Code. 

[86] In light of my conclusion, it is not necessary to address Mr. McCormick’s 

argument that the partners inter se are in a relationship of principal and agent. 

[87] The petition is dismissed and Mr. McCormick is entitled to his costs at Scale 

B as against Fasken. No costs are awarded against the HRT. 

“Bruce J.” 
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