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Employment law — Wrongful dismissal — Notice period — Employee
terminated after 14 years of employment with same employer — Factors determining
reasonable notice of termination of employment — Whether employee’s position in

company hierarchy relevant factor — Whether 15-month notice period reasonable.

Damages — Aggravated damages — Punitive damages — Wrongful
dismissal — Employee diagnosed with chronic fatigue syndrome — Employer
concer ned about employee’ s numer ous absences and about hisdoctor’ snotesto cover
absences, which provided only limited information — Employee dismissed after
refusing to meet with employer’s doctor — Circumstances in which aggravated
damagesresulting frommanner of dismissal should be awarded —Whether employee

entitled to aggravated and punitive damages.

Civil procedure — Costs — Costs premium — Whether costs premium
should be awarded — Whether costs should be awarded on substantial indemnity
scale.

K had worked 11 years for the same employer, first on an assembly line
and later in data entry, when, in 1997, he was diagnosed with chronic fatigue
syndrome. He ceased work and received disability benefits until 1998, when his
employer’sinsurer discontinued his benefits. K returned to work and was placed in
adisability program that allows employeesto take absencesfromwork if they provide
doctor’s notes confirming that their absences are related to their disability. K’s
employer became concerned about thefrequency of hisabsences. Moreover, the notes
K offered to explain hisabsences changed in tone, leaving the employer to believethat
the doctor did not independently evaluate whether he missed work due to disability.

As such, the employer asked K to meet Dr. B, an occupational medical specialist, in
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order to determine how K’ s disability could be accommodated. On the advice of his
counsel, K refused to meet B without explanation of the purpose, methodology and
parameters of the consultation. In March 28, 2000, the employer gave K a letter
stating that it supported K’s full return to work but that K’s employment would be
terminated if he refused to meet B. When K remained unwilling to meet B, the

employer terminated K’s employment.

K sued for wrongful dismissal. The trial judge found that K was entitled
to a notice period of 15 months. He held that the employer had committed acts of
discrimination, harassment and misconduct against K. Heincreased the notice period
to 24 months to award additional damages dependent on the manner of dismissal. He
also awarded punitive damages against the employer in the amount of $500,000, a
costs premium, and costs on a substantial indemnity scale. The Court of Appeal
reduced the costs premium and, in amajority decision, reduced the punitive damages

award to $100,000. The Court of Appeal otherwise upheld the trial judge’ s decision.

Held (LeBel and Fish JJ. dissenting in part on the appeal): The appeal
should be allowed in part and the cross-appeal should be dismissed. The award of
aggravated damages for manner of dismissal and the award of punitive damages
should be set aside. The cost premium should be set aside and costs should be
adjusted to reflect an award on the regular scale in the lower courts. Costs are

awarded to the employer at the Supreme Court level.

Per McLachlin C.J. and Bastar ache, Binnie, Deschamps, Abella, Charron
and Rothstein JJ.: K was wrongfully dismissed and the award of damages reflecting

the need for 15 months’ notice should be maintained. In determining what constitutes
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reasonable notice of termination, courts should consider the character of the lost
employment, the employee’'s length of service, the age of the employee, and the
availability of similar employment having regard to the experience, training and
gualifications of the employee. These factors can only be applied on a case-by-case
basis and no one factor should be given disproportionate weight. No presumptions
about the role that an employee’s managerial level plays should be adopted in
determining reasonable notice. Thetrial judge erred in alluding to the employer’ sflat
management structure rather than examining K’s actual functions; however, on the
facts of this case there is no basis to interfere with the assessment of 15 months

notice. [2] [28-30] [32]

An action for wrongful dismissal is based on animplied obligation in the
employment contract to give reasonable notice of an intention to terminate the
relationship in the absence of just cause. Generally, damages are not available for the
actual loss of a job or for pain and distress suffered as a consequence of being
terminated. However, in cases where parties have contemplated at the time of the
contract that a breach in certain circumstances would cause the plaintiff mental
distress, the plaintiff isentitled to recover. Thisisconsistent with the view expressed
inFindler that all compensatory damagesfor breach of contract are assessed under one
rule, i.e.,, what was in the reasonable contemplation of the parties (Hadley v.
Baxendale). In the employment law context, damages resulting from the manner of
dismissal will be availableif they result from the circumstances described in Wallace,
namely where the employer engages in conduct during the course of dismissal that is
“unfair or isin bad faith by being, for example, untruthful, misleading or unduly
insensitive”. These damages should be awarded through an award that reflects actual

damages rather than by extending the notice period. [50] [55] [57]
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Aggravated damages should not have been awarded in this case. The
employer’s conduct in dismissing K was in no way an egregious display of bad faith
justifying an award of damagesfor conduct indismissal. On thisissue, thetrial judge
made overriding and pal pable errors of fact. The employer’sMarch 28 |etter toK did
not misrepresent the positions of its doctors and it should not have been faulted for
relying on the advice of its medical experts. There is no evidence that B took a
“hard-ball” attitude towards workplace absences or that K was being set up when
asked to meet B. The employer’ srequest for a meeting between K and B was normal
in the circumstances. The employer’ s decision to stop accepting doctor’ s notes was
not reprisal for K’sdecision to retain legal counsel. Rather, the employer was simply
seeking to confirm K’s disability. Lastly, there is no evidence that K’s disability
subsequent to termination was caused by the manner of termination. [34-35] [38] [40]
[43] [46-48]

Similarly, punitive damages should not have been awarded. Punitive
damages arerestricted to advertent wrongful actsthat are so malicious and outrageous
that they are deserving of punishment on their own. Thefactsof this case demonstrate
no such conduct. Courts should only resort to punitive damages in exceptional cases
and the employer’s conduct here was not sufficiently egregious or outrageous to
warrant such damages. Even if the facts had justified an award of punitive damages,
both the trial judge and the Court of Appeal should have been alert to the fact that the
compensatory damages already awarded carried, under the old test, an element of
deterrence and they shoul d have questioned whether punitive damageswere necessary .
This failure resulted in considerable and unnecessary duplication in the award of

damages. [61-62] [70]
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Both the trial judge and the Court of Appeal also erred in concluding that
the employer’s “discriminatory conduct” amounted to an independent actionable
wrong for the purposes of allocating punitive damages. The Ontario Human Rights
Code provides acomprehensive scheme for the treatment of claims of discrimination.
A breach of the Code cannot constitute an actionable wrong; therefore the lega
requirement for the common law remedy of punitive damagesis not met. Sincethere
is no evidence of discrimination to support a claim of discrimination under the Code
and no breach of human rights legislation serves as an actionable wrong, there is no

need to deal with K’ srequest for recognition of adistinct tort of discrimination. [55]
[57] [60]

Per LeBel and Fish JJ. (dissenting in part on the appeal): The award of
additional damagesfor the manner of the dismissal should stand. No overriding errors
were committed by the trial judge in this respect and there is a sufficient foundation
for findings of bad faith and discrimination. The punitive damages award, however,
had no foundation and overlapped with the damages for manner of dismissal, and
should be set aside. The costs premium also should be set aside. While arestatement
of thelaw in respect of damagesfor wrongful dismissal is necessary, any reform must
reflect that a contract of employment is a good faith contract informed by the values
protected by the Human Rights Acts and the Canadian Charter of Rights and
Freedoms, particularly in respect of discrimination. Assuch, it must be executed and

terminated with good faith and fairness. [81-82] [114] [124]

The evidence supports the trial judge’s findings that the employer was
unfairly skeptical and sought to justify K’ stermination or to preclude him from being

absent from work without discipline in reliance on his condition. It was fair to
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characterize the employer’s conduct as interference with K’s relationship with his
treating physician. B was brought in to second-guessthe opinion of K’ sphysician and
to legitimize efforts to eliminate the need for accommodation. The employer did
benefit from K’s termination to the extent that he impeded efficiency goals and
affected workplacemorale. Theemployer’ sletter of March 28 wasmisleadingand did
misrepresent the opinions of itsdoctors. B did practise ahardball approach in general
toward absences and accommodating disabilities and it was not unreasonable to
conclude that K was being set-up for failure by the request that he meet with B. Nor
was it a palpable and overriding error to conclude that the employer cancelled K’s
accommodation as reprisal for asserting his right to proper accommodation through

legal counsel. [87] [89-91] [95-98] [112]

Additional or Wallacetype damages should be available where the manner
of dismissal causes mental distressthat wasin the contemplation of the parties. There
is an obligation of good faith and fair dealing on the part of employersin dismissing
employees. Thereisample evidence here that the employer acted in bad faith and this
is a case where the employer’s failure to properly discharge its obligation made it
foreseeablethat K’ sdismissal would cause mental distress. Most notably, the letter of
March 28 mischaracterized the opinions of the employer’s doctors by implying that
they did not believe that K’s absences were medically necessary yet neither doctor
recommended that K be removed from the disability program or claimed that any
absences related to chronic fatigue syndrome are unjustified. A further concernisthe
employer’slack of candour and its own uncertainty with respect to the purpose of K’s
meeting with B. Itsrefusal to providewritten clarification of the purposeis suspicious.
Finally, it is reasonable to conclude that the employer’ s conduct and not the mere fact

of K’stermination alone, led to K’ sworsened state after he was terminated. However,
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given the lack of evidence on the precise loss K suffered as aresult of the employer’s
misconduct, the compensation the trial judge granted over and above the 15- month

notice period appears reasonable and should be maintained. [114-117]

The development of tort law is informed by the prohibitions of Human
Rights Codes and the Charter. Discrimination was a troubling aspect of the decision
toterminate K and thisimpacts on the good faith of the termination. While monitoring
employee absencesisavalid objective, there was no assessment in this case of whether
the employer’ s method of accommodation and of monitoring K’ s absences addressed
K’s particular disability. If variable, self-reporting conditions characterize the very
nature of K’ sdisability, then it is arguable that the employer acted in a discriminatory
manner in subjecting K to the kind of scrutiny that occurred, denying him

accommodation for his disability. [119-123]
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The judgment of McLachlin C.J. and Bastarache, Binnie, Deschamps,

Abella, Charron and Rothstein JJ. was delivered by

BASTARACHE J. —
1. Overview
[1] On March 29, 2000, after 14 years of employment, the respondent, Kevin

Keays, was terminated from his employment at Honda CanadaInc. (“Honda"). Keays
sued for wrongful dismissal. The trial judge found that Keays was entitled to anotice
period of 15 months. Hethen considered additional damages dependent on the manner
of dismissal (the so-called “Wallace damages’) and increased the notice period to 24
months. In addition, the trial judge awarded punitive damages against Honda in the
amount of $500,000, plus costs on a substantial indemnity scale with a 25 percent
premium. The Court of Appeal unanimously upheld the finding of wrongful
termination as well as the regular damages and the damages for manner of dismissal
(Wallace damages). It also ordered that the costs premium be reduced. A majority
(Goudge J.A. dissenting) ordered that the quantum of punitive damages be reduced
from $500,000 to $100,000.
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[2] | would allow the appeal in part. The regular damages award should be
maintained. The Court of Appeal erred however in maintaining the damages for
manner of dismissal (Wallace damages) and simply reducing the quantum of punitive
damages. These awards, aswell as the costs premium, must thus be set aside. | would

deny the cross-appeal dealing with the reduction of the award of punitive damages.

[3] Keays started working for Honda in 1986, first on the assembly line and
later in data entry. In 1997, his diagnosis of chronic fatigue syndrome (“CFS’) was
confirmed by a doctor from the Sleep Disorder Clinic in Toronto, Dr. Moldofsky. He
ceased work and received disability insurance benefits through an independent
insurance provider, London Life Insurance Co., until 1998 when his benefits were
discontinued based on the insurer’s evaluation that Keays could return to work
full-time. Keays appeal to the insurer on this evaluation was denied. Honda had no

part in the decision to terminate Keays' benefits.

[4] AlthoughLondonLife's decisionwasbased on medical opinionthat Keays
could return to work without restrictions, Keays continued to absent himself. Hewas
placed in the Honda Disability Program, which permits disabled employees to take
absences without the invocation of Honda' s attendance policy by confirming that the
absencefromwork isrelated to the disability. However, Keaysmissed morework than
his diagnosing physician, Dr. Morris, had predicted, and the notes he offered to
explain his absences changed in tone leaving the employer to believe that the doctor

did not independently evaluate whether he missed work due to disability.

[5] In late 1999, Honda s administrative coordinator, Susan Selby arranged

for Keaysto see Dr. Lester Affoo, an independent physician hired by Honda, because
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of the increasing frequency of absences. In January and February 2000, Keays again
experienced increased absences (14 daysintotal). Thisprompted Betty Magill, Keays
manager, to raise theissue with Selby. They met on March 3 and decided to ask Keays
to meet with Dr. Brennan, an occupational medicine specialist, in order to determine
how his disability could be accommodated. After this meeting, but before Honda had
achanceto meet with Keays, Keays decided to retain counsel to attempt to mediate his
concern that he would ultimately be terminated. On March 17, Hondareceived aletter
from Keays' counsel outlining his concernsand offering to work towards aresol ution.

Honda did not respond.

[6] On March 21, Magill and Selby met with Keays to explain their concerns
about thedeficienciesinthedoctors' notes, described as” cryptic” by Dr. Reinders, and
asked him to meet with Dr. Brennan to determine what could be done to support him
at hiswork. They also discussed the letter they had received from Keays' lawyer afew
days earlier and explained that they had not responded to the lawyer because they had
a practice of dealing with associates directly, not with third party advocates. At this
meeting, Keays agreed to meet with Dr. Brennan. However, the next day he told
Honda that, on the advice of counsel, he would not meet with Dr. Brennan without
explanation of the purpose, methodol ogy and parametersof the consultation. Keaysdid
not come to work for a week following this incident. Upon his return to work, on
March 28, 2000, Selby gave Keaysaletter (“March 28 letter”) which | think it isuseful
to reproduce in its entirety.
Asyou know, Betty Magill and I met with you on March 21, 2000, to
discuss your current employment situation at Honda. After you left the
meeting, you returned for some clarification and we had another detailed

discussion.

The following is a summary of the matters we discussed:
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1. Youweretold that we have been reviewing your absenteeism as well
as the doctor’s notes that you had been providing to cover those
absences. We discussed your situation with Dr. Affoo who isfamiliar
with your case. In addition, we had Dr. Brennan (a new physician)
review your completed medical file. Both doctors advised usthat they
could find no diagnosisindicating that you are disabled from working.

2. The doctor’s notes that you have been providing to cover your
absences have provided limited information. The notes were merely
repeating what you weretelling the doctor. There was no independent
diagnosis or prognosis.

3. It was our intention to meet with you following the March break, to
discuss our expectations. Beforewe had achanceto do so, wereceived
a letter from your lawyer dated March 17, 2000. In that letter, your
lawyer was asking that you no longer be required to bring notes to
support your absences.

4. When we met on March 21, 2000, we advised you that we would no
longer accept that you have adisability requiring you to be absent. Dr.
Brennan and Dr. Affoo both believethat you should be attending work
on aregular basis. In order for Dr. Brennan to get to know you and
understand completely your condition, we advised that we would
arrange for Dr. Brennan to meet with you. The plan was that Dr.
Brennan would then communicate directly with your doctor to
effectively manage your condition.

5. Before the meeting ended, you were agreeable to meeting with Dr.
Brennan and | was to proceed to schedule the appointment.

The next day, (March 22, 2000) you submitted a letter declining to
meet with Dr. Brennan. Y ou requested clarification on the “purpose, the
methodology and the parameters of the assessment.” Since that date, you
have called in sick with return to work date unknown. Y ou returned to
work today.

Our position remains as we explained it to you on March 21, 2000.
Kevin, we do not accept the need for your recent absence nor do weintend
to elaborate further on the purpose of your meeting with Dr. Brennan. This
was all explained to you carefully on March 21, 2000. Our position
remainsthe same. We expect you to meet with Dr. Brennan and, we expect
you to come to work.

Kevin, we sincerely hope that you will co-operate with our efforts. As
you have admitted, your condition has not improved over the past three
years and you would do anything to get better and come to work on a
regular basis. We are committed to supporting you in afull return to work.
We sincerely hope that you will co-operate with us.

Kevin, you must understand that the current situation is unacceptabl e.
If you do not agree to meet with Dr. Brennan, we will have no alternative
but to terminate your employment.
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[7] L ater the same day, Selby telephoned K eaysto urge himto reread theletter
and re-consider. Keays remained unwilling to meet Dr. Brennan. In accordance with

its warning, Honda terminated his employment.

2. Decisions Below

2.1 Ontario Superior Court of Justice (2005), 40 C.C.E.L. (3d) 258

[8] Mclsaac J. concluded that Honda bore the burden to show just cause for
termination and that it had failed to carry that burden. Mclsaac J. found that Honda' s
direction to meet with Dr. Brennan was not reasonable under the circumstances, and
that Keays had a reasonable excuse for resisting that direction. The termination was
not proportional to hisrefusal. Thetrial judge then concluded that Keays was entitled
to 15 months’ notice based on the principles of Bardal v. Globe & Mail Ltd. (1960),
24D.L.R. (2d) 140 (H.C.J.). Moreover, Mclsaac J. decided that, given the “egregious
bad faith displayed by Honda in the manner of this termination and the medical
consequences flowing therefrom™, that notice period should be extended to 24 months
(para. 48). Since he had increased the notice period, Mclsaac J. did not consider it
appropriate to offer Keays an additional award on the basis of intentional infliction of

nervous shock/emotional distress.

[9] Mclsaac J. determined that the court was without jurisdiction to consider
atort based on whether Honda breached his rights under the Ontario Human Rights
Code, R.S.O. 1990, c. H.19. He accepted, however, that such complaints could
constitute “independent actionable wrongs’ such as to trigger an award of punitive

damages, assuming they also merit punishment (para. 50).
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[10] Mclsaac J. denied Keays' claimfor compensation based on*“lost” disability
benefits that would have been available from the insurer based on his total disability
caused by the wrongful termination. Such relief was unavailable, the trial judge
explained, because Keays did not plead aggravated damages. | take it that the trial
judge meant by this that Keays had not argued that there was an independent cause of
action to support hisfurther claim for true aggravated damages as defined in Wallace

v. United Grain Growers Ltd., [1997] 3 S.C.R. 701.

[11] Mclsaac J. noted that punitive damages are exceptional but he had “no
difficulty in finding that the plaintiff has proved that Honda committed alitany of acts
of discrimination and harassment in relation to his attempts to resolve his
accommodation difficulties” (para. 57). Mclsaac J. attributed to Honda a“ conspiracy
toinsinuate Dr. Brennan into the plaintiff’ slong-established medical relationship with
his own doctors and, hopefully, to exclude them from any participation in advocating
for his patient’s rights” (para. 60). In light of all the circumstances, the trial judge

awarded $500,000 in punitive damages.

[12] Mclsaac J. awarded coststo K eays on asubstantial indemnity basisadding

a 25 percent premium which together totalled $610,000.

2.2 Court of Appeal for Ontario (Rosenberg, Feldman and Goudge (dissenting
in part) JJ.A.) (2006), 82 O.R. (3d) 161

[13] The Ontario Court of Appeal dismissed the appeal. Goudge J.A., writing

for the court, except with respect to the quantum of punitive damages, noted that

heavily fact-laden conclusions by thetrial judge were entitled to substantial deference.

In particular, Goudge J.A. perceived no reason to interfere with the trial judge’s
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conclusions that the order to see Dr. Brennan was unreasonable, that Keays had a
reasonable excuse for not complying with the order, and that the dismissal of Keays
was adisproportionate response to his alleged insubordination and therefore was done
without just cause. GoudgeJ.A. aso upheldthetrial judge’ sconclusionsregarding the

appropriate notice period required.

[14] Goudge J.A. wrote for the court regarding the availability of punitive
damages. He cited McKinley v. BC Tel, [2001] 2 S.C.R. 161, 2001 SCC 38, for the
proposition that acts of discrimination in breach of human rights|egislation may serve
as a separate actionable wrong so as to give rise to a punitive damages award in a
wrongful dismissal case. Goudge J.A. rejected Honda s argument that the Ontario
Human Rights Code offers acompleteremedial schemethat permits punitive damages
only in the event of prosecution with the written consent of the Attorney General and
only to amaximum fine of $25,000. Goudge J.A. thusupheld thetrial judge’ sfinding
of an independent actionable wrong. Given Honda' s conduct, an award of punitive

damages was a rational response on the part of the trial judge.

[15] With respect to the quantum of punitive damages, Goudge J.A. wrote for
himself alone. He noted that an appellate court should review the quantum awarded
by asking whether the amount was rationally required in all the circumstances to
punish the defendant’ s misconduct. Goudge J.A. concluded that $500,000 in punitive

damages did not exceed what was rationally required to punish Honda.

[16] Onceagainwriting for the court, Goudge J.A. discussed Honda' sargument

that thetrial judge created areasonable apprehension of bias, requiringanew trial. He
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acknowledged that the trial judge used “several colourful metaphors’ but rejected

allegations that this reflected a want of fairness or impartiality (para. 75).

[17] With regard to costs, Goudge J.A. noted that he would reduce the premium
to $77,500 from $155,000. He dismissed the cross-appeal.

[18] Rosenberg J.A. wrote for the majority on the question of the quantum of
punitive damages, which he reduced to $100,000. He did so because he believed that
thetrial judge had relied on findings of fact not supported by the evidence and because
the award failed to accord with the fundamental principle of proportionality. In
particular, Rosenberg J.A. found no evidence of aprotracted corporateconspiracy. The
trial judge also referred to “five years’ of outrageous conduct whereas the case
involved amere seven-month period. According to Rosenberg J.A., apunitive damage
award on the scale imposed by the trial judge in this case could be justified only by
extraordinary circumstances. He used Whiten v. Pilot Insurance Co., [2002] 1 S.C.R.
595, 2002 SCC 18, as a comparison and noted (at para. 110) that acomment from that
caseregarding the fact that “it takes alarge whack to wake up awealthy and powerful
defendant to its responsibilities” had been taken by the trial judge out of context.
Bearing in mind the trial judge’s findings that were supported by the evidence, and
especially evidence pointing to conduct by Honda suggesting planned and deliberate
attempts to intimidate and then dismiss a vulnerable employee, Rosenberg J.A.
concluded that an award in excess of those awarded in other wrongful dismissal cases
was appropriate. He saw an award of no more than $100,000 asjustified. He reduced
the punitive damages award accordingly. In all other respects, Rosenberg J.A.

concurred with Goudge J.A.
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3. Analysis

[19] This appeal raises a number of important issues related to the proper
allocation of damagesin wrongful dismissal cases. Before assessing the validity of the
separate heads of damages awarded by the trial judge and the Court of Appeal, it is
essential to point out, aswill be later demonstrated, that thetrial judge made a number
of palpable and overriding errors, some of which are mentioned by Rosenberg J.A.
Two errorsin particular have, inmy view, coloured thetrial judge’ sjudgment, making
other findings and inferences suspect. The trial judge first found that Honda's
“misconduct” was “planned and deliberate and formed a protracted corporate
conspiracy” (para. 60). As concluded by the Court of Appeal, and as will be further
discussed below, there is simply no evidence to support the trial judge’ s allegation of
a conspiracy. Secondly, the trial judge insisted that the “outrageous conduct” had
continued for five years when in fact the problem period was no more than seven
months. He therefore was considering the wrong period when dealing with Keays
conduct; this error was seemingly attributable to the fact that he considered the
cancellation of Keays long-term benefits by London Life to be a relevant factor in
assessing the conduct of Honda, while all evidence points to the fact that the decision

was entirely independent of Honda.

[20] Theremaining analysiswill reveal more pal pable and overriding errors of
fact. However, the above examples alone would suffice to question carefully the
factual basisfor thetrial judge’ s conclusions. | am therefore compelled to review the

record in some detail in my analysis.
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[21] Beyond creating the need to address the many overriding and palpable
errors of the trial judge, this appeal presents the Court with the opportunity to clarify

and redefine some aspects of the law of damages in the context of employment.

[22] First, I would like to clarify what factors should be considered when

allocating compensatory damages in lieu of notice for wrongful dismissal.

[23] Second, areview of the basisfor and calculation of damages for conduct

in dismissal must be undertaken.

[24] Third, in considering the allocation of punitive damages in this case, |
concludethat it isnot necessary to reconsider whether breaches of the Ontario Human
Rights Code are independent actionable wrongsfor the purposes of punitive damages.
| will however discussthe need to avoid overlap of damagesfor conduct in dismissal

and punitive damage awards.

3.1 General Damages: The 15-Month Notice Period

[25] After finding that Keays had been wrongfully dismissed, the trial judge
determined that he was entitled to an award of damages reflecting the need for 15
months’ notice. Indoing so, hefollowed Bardal and Minott v. O’ Shanter Devel opment
Co. (1999), 168 D.L.R. (4th) 270 (Ont. C.A.), a p. 293, wherein it was held that an
appropriate notice period isto be determined in consideration of factorsincluding, but
not limited to, the character of the employment, length of service, the age of the
employee and the availability of other employment. In arriving at 15 months, Mclssac

J. pointed to: Honda's “flat” (i.e., egalitarian) management structure as limiting the
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effect of Keays lower position in Honda's hierarchy; the fact that Keays had
specialized training to compensate for his lack of formal education; hislong service;
and the lack of comparable employment in Alliston. The Court of Appeal agreed with

this assessment.

[26] On appeal before this Court, Hondadid not contest the finding of wrongful
dismissal. However, Honda argued that the 15-month notice period allocated by the
trial judge was excessive because he failed to conduct a proper analysis of Keays' job
functions. Specifically, Honda claimed that an analysis of Keays' job functions shows
that his responsibilities were minimal and that he spent alarge percentage of histime
on data entry. According to Honda, in view of Keays' 14 years of service, hislittle
formal education and the character of hisemployment, 8 to 10 monthswould have been

appropriate. The fact that Keays' had no management function was crucial.

[27] Itistruethat Honda' s*flat management structure” did not truly illuminate
the character of Keays employment and that thislabel should not matter: what matters

is experience, qualifications and other factors mentioned in Bardal.

[28] In determining what constitutesreasonabl e notice of termination, the courts
have generally applied the principles articulated by McRuer C.J.H.C. in Bardal, at p.
145:

There can be no catalogue laid down asto what is reasonable noticein
particular classes of cases. The reasonableness of the notice must be
decided with reference to each particular case, having regard to the
character of the employment, the length of service of the servant, the age
of the servant and the availability of similar employment, having regard to
the experience, training and qualifications of the servant.
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[29] These four factors were adopted by this Court in Machtinger v. HOJ
Industries Ltd., [1992] 1 S.C.R. 986. They can only be determined on a case-by-case

basis.

[30] Itistruethat there has been some suggestion that aperson’ spositionin the
hierarchy should be irrelevant to assessing damages for wrongful dismissal (see
Bramble v. Medis Health and Pharmaceutical Services Inc. (1999), 214 N.B.R. (2d)
111 (C.A.), and Byersv. Prince George (City) Downtown Parking Commission (1998),
53 B.C.L.R. (3d) 345 (C.A.). The traditional assumptions about the relevance of a
person’s position in the hierarchy was not directly challenged in this case. It will
therefore suffice to say here that Honda s management structure has no part to play in
determining reasonable notice in this case. The “flat management structure” said
nothing of Keays' employment. It does not describe the responsibilities and skills of
that worker, nor the character of the lost employment. The particular circumstances of
theindividual should bethe concern of the courtsin determining the appropriate period
of reasonable notice. Traditional presumptions about the role that managerial level

plays in reasonable notice can always be rebutted by evidence.

[31] This position is consistent with the original formulation of the Bardal test
where McRuer C.J.H.C. stated:

There can be no catalogue laid down asto what isreasonable noticein
particular classes of cases. [Emphasis added; p. 145.]

[32] No one Bardal factor should be given disproportionate weight. In the
present case, the trial judge erred in applying one of the factors, alluding to the flat

management structure, rather than examining the actual functions of Keays. Despite
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thiserror, the 15- month notice period is entitled to deference since, on the entirety of
the circumstances here, there is no basis to interfere with the conclusions of the trial
judge. Keayswasone of thefirst employeeshired at Honda' splant. He spent hisentire
adult working life with Honda. He did not have any formal education and suffered
from an illness which greatly incapacitated him. All these factors will substantially

reduce his chances of re-employment and justify an assessment of 15 months’ notice.

3.2 Damages for Conduct in Dismissal

[33] In applying Wallace, the trial judge concluded that Honda' s manner of
dismissing Keayswas an egregious display of bad faith that warranted an extension of
the notice period to 24 months. He made the following findings of fact in support of
his award:

. In theletter dated March 28, Honda deliberately misrepresented the views
of its doctors.

. Keays was being “set up” when asked to see Dr. Brennan.

. Keays condition worsened after the dismissal: he became depressed,
developed an adjustment disorder for 3-4 months, and has been unable to
work since then.

. Honda' sdecisionto cancel the*accommodation” wasaform of reprisal for

Keays retaining legal counsel.

[34] The Court of Appeal concluded that given thefactual nature of determining
whether Honda acted in bad faith, Honda had to demonstrate that the trial judge
committed a palpable and overriding error. It concluded that Honda had failed to

demonstrate this and that the trial judge’s decision was sufficiently supported in the
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evidence. | cannot agree with this conclusion. A proper reading of the record shows
that Honda s conduct in dismissing Keays was in no way an egregious display of bad

faith justifying an award of damages for conduct in dismissal.

[35] As earlier mentioned, it is my view that the trial judge made a number of
significant overriding and palpable factual errors that relate directly to the factual
matrix that justified, according to him, an award of damages for manner of dismissal
(Wallace damages). For that reason alone, the decision cannot stand. | will elaborate
on this. | note, however, that this case sheds light on the legal problems associated
with the allocation of these damages. It is therefore appropriate for this Court to

reconsider the Wallace approach and make some adjustments.

3.2.1 The Factual Analysis

[36] None of the four foundations accepted by thetrial judge for his*“Wallace

award” of damagesisvalid. | will examine them individually.

3.2.1.1 The March 28 Letter

[37] Inits submissionsto this Court, Honda points out that the trial judge had
no basis for concluding that the March 28 letter (set out in para. 6 above) was callous
and insensitive. Inreviewing thefactsand reading theletter, it isclear that Hondawas
relying on expert advice and simply conveying the information obtained from experts

to Keays. The following two paragraphs were the most “ contentious” of the letter:

1. Youweretold that we have been reviewing your absenteeism as well
as the doctor’s notes that you had been providing to cover those
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absences. We discussed your situation with Dr. Affoo who isfamiliar
with your case. In addition, we had Dr. Brennan (a new physician)
review your complete medical file. Both doctors advised us that they
could find no diagnosisindicating that you are disabled from working.

4. When we met on March 21, 2000, we advised you that we would no
longer accept that you have adisability requiring you to be absent. Dr.
Brennan and Dr. Affoo both believethat you should be attending work
on aregular basis. In order for Dr. Brennan to get to know you and
understand completely your condition, we advised that we would
arrange for Dr. Brennan to meet with you. The plan was that Dr.
Brennan would then communicate directly with your doctor to
effectively manage your condition. [Emphasis added.]

[38] The trial judge accepted Keays submission that Honda deliberately
misrepresented the positions of both physicians for the purpose of intimidation,
excluding his own doctors, and forcing him to meet with Dr. Brennan. The evidence

contradicts this finding.

[39] First, Dr. Affoo concluded that Keays was able to work and should try to
work as much as possible. He communicated this information to Selby. Dr. Affoo’s

testimony is clear on this point:

Q. ... did you have any conversation with anyone at Honda about Mr.
Keays?

A. Subsequently | reported back to Associate Services, Susan Selby,
as to our meeting. | explained to her that Mr. Keays had been diagnosed
with adiagnosis of chronic fatigue syndrome, as he assured me he had. We
talked about him missing alot of time off work, and | explained to her that
from Mr. Keays' point of view he didn’t feel that - - he felt that, that he
was doing his best and that we could expect him to be off work as he has
been in the past.

Q. Any other conversation that you recall?
A. Probably within those terms.

Q. Doyou recall if you made any suggestion as to whether or not Mr.
Keays condition, as you understood it, warranted absenteeism?
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A. Wdll, | felt that he was coping quite well at Honda. Y ou know, |
discussed - - | told her the fact that, that he was at a desk and so on and so
forth, and he seemed to be coping quite well at hiswork place. | felt that
that in my experience with chronic fatigue one, you know, one wants him
to come to work, and , and we would try and get him to work as, as, as
much aswe can. And certainly, | didn’t think he needed to be off work the
kind of pattern he had in the past. | felt that, you know, that he could be of f
- - | felt that he probably would be off work maybe three or four times a
month, possibly, from his condition, but with a regimented lifestyle, and
you know, with the things that he’ s being, that he’ s being treated with my
his own physician, that he should be able to do well. [Emphasis added.]

[40] Second, Dr. Brennan communicated to Honda that he was unable to
diagnose Keayswith CFS without meeting with himfirst. During hisexamination, Dr.

Brennan stated the following:

| did not accept the diagnosis of chronic fatigue syndrome, largely because
| didn't feel that | had all the information. [Emphasis added.]

There is nothing misleading or false with Honda' s assertion that both doctors advised
that they could find no diagnosisthat would bar Keaysfromworking. Dr. Affoo clearly
stated that he thought it would be good for Keays to work, and Dr. Brennan clearly
could find no diagnosis of CFS without first meeting Keays. Honda was simply
relaying the information it received from its experts to Keays. Given this evidence, |
do not see how the trial judge could have concluded that Honda was trying to
intimidate K eays by twisting the positions of the physicians. Thephysicians' positions
were clear, and Honda had no reason not to accept the expert advice it was receiving.
Thetrial judge made an overriding and pal pable error in faulting Hondafor relying on

the advice of its medical experts.

[41] The trial judge stated, at para. 43 of his decision:

Although parts of the letter may have been accurate in isolation, when
considered in its entirety, it presented a “twisted” view of his condition.
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[42] The trial judge gave no reason to explain why, inits “entirety”, the letter
presents such aview. For awritten document to have a certain flavour or sense“inits
entirety”, there must be indicators that create such aflavour within that document. In
this case, the letter contains no such clues. “[I]n its entirety”, the March 28 letter
simply conveyed to Keays that Honda wanted him to meet with Dr. Brennan because
their experts had advised them that his condition did not preclude him from working.
The whole context is one in which Honda recognizes that Keays has a disability and
that it hasto be dealt with; thisis an important consideration in determining good faith

on the part of Honda.

3.2.1.2 No*“ Set-Up”; No “ Hardball”

[43] The trial judge concluded, at para. 45 of his judgment, that Keays was
being “set up” for failure because Dr. Brennan had already made up his mind that his
condition was bogus. First, | think it isimportant to note that thereis no evidence that
Dr. Brennantook ona“hardball” attitude. A careful analysisof therecord revealsthat
Dr. Brennan simply could not, with the information that was provided to him, accept

adiagnosis of CFS without first meeting Keays.

[44] The trial judge stated, at para. 45, that a note written by Dr. Brennan to
Honda on December 3, 2000 reveals that Dr. Brennan “referenced the fact that the
diagnosis of CFScarries* considerable controversy’ and that * many physicians' do not
believe it should be taken as a‘stand alone’ diagnosis’ and that “[h]e himself was of
the view that it ‘may well be abonafide medical condition’, but only in certain ‘very
l[imited circumstances'”. These assertions alone should not |ead oneto believethat Dr.

Brennan was taking a “hardball” approach to workplace absences. But there is more
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that hasto betaken into account here. After stating that he believed that chronic fatigue
syndrome is a bona fide medical condition under very limited circumstances, he

continued to say:

Those circumstances are those as outlined by the Centre for Disease
Control (CDC) in Atlanta. The CDC has devel oped some strict diagnostic
criteria for Chronic Fatigue Syndrome (CFS) to aid in its diagnosis and
differentiation from depression, fatigue of chronic illness, malingering,
multiple rheumatic diseases etc.

[45] Dr. Brennan wasthus simply espousing the preval ent approach adopted by
the CDC. | do not see how thiscan be qualified as“hardball”, as he wasreiterating the
information at his disposal. However, even if one were to conclude that Dr. Brennan
was taking a somewhat “ hardball” approach to workplace absences, Honda cannot be
faulted for accepting his expert advice unless aconspiracy exists. Asconcluded by the
Court of Appeal, there simply was no conspiracy to terminate Keays. Rosenberg J.A.

correctly stated at paras. 91 and 93 of his reasons that:

There is no evidence to support the finding of a protracted corporate
conspiracy. The appellant accommodated the respondent’s increasingly
more serious disability over several years. The fact that the company ran
a lean operation in which it was difficult to accommodate prolonged
absences was not proof of a conspiracy.

... Thereisno evidenceto support this conspiracy to interfere with the
respondent’ s relationship with his own physician. In fact, thetrial judge’s
finding on this issue is inconsistent with his broad finding that the
appellant intended to dismiss the respondent. There would be no need to
“insinuate” Dr. Brennan into the relationship if the company’s intent all
along was to terminate the employment.
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[46] As such, it was not open to the Court of Appeal to accept thetrial judge's
finding that Keayswas being set up when asked to meet with Dr. Brennan. Hondawas
merely listening to expert advice that can hardly be qualified as “hardball”. Thereis
no rational way to justify the conclusion that the request for a meeting between Keays

and Dr. Brennan was not perfectly normal in the circumstances.

3.2.1.3 No Reprisal

[47] The trial judge committed another overriding and palpable error in
concluding that Honda' s decision to cancel its accommodation was aform of reprisal
for Keays decision to retain legal counsel. The decision to stop accepting doctors
notes was not reprisal for Keays seeking legal counsel. Rather, as concluded by
Rosenberg J.A. in Court of Appeal, at para. 98, Honda was simply seeking to confirm
Keays disability. Here again, it is important to note that Honda does not deny that
there is a problem that has to be dealt with in a professional and fair way. As earlier
mentioned, the notes had changed in character and were “cryptic’ (para. 6 above).
Moreover, asstated in para. 5 above, Shelby and Magill met to addressthe deficiencies

inKeays' doctorsnotesand Keays' absenceswell before Keays' lawyer sent hisletter.

3.2.1.4 Keays Condition Worsened

[48] Thetrial judge committed an overriding and palpable error in considering
Keays disability subsequent to termination; this was not compensable under the
Wallace umbrella because there was no evidence that the disability was caused by the

manner of termination.
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3.2.2 The Lega Anaysis

[49] The trial judge’s decision in this case highlights the problems we face in
dealing with damages for conduct in the context of termination of employment. In
particular, it raises questions about the propriety of damages for manner of dismissal,
whereby damages are awarded by extending the notice period (Wallace damages).
Thisre-evaluation is mandated particularly by this Court’ srecent decisionin Fidler v.

Sun Life Assurance Co. of Canada, [2006] 2 S.C.R. 3, 2006 SCC 30.

3.2.2.1 Current Sate of the Law

[50] An action for wrongful dismissal is based on an implied obligation in the
employment contract to give reasonable notice of an intention to terminate the
relationship in the absence of just cause. Thus, if an employer fails to provide
reasonable notice of termination, the employee can bring an action for breach of the
implied term (Wallace, at para. 115). The general rule, which stems from the British
case of Addisv. Gramaphone Co., [1909] A.C. 488 (H.L.), isthat damages allocated
in such actions are confined to the loss suffered as aresult of the employer’sfailureto
give proper notice and that no damages are avail able to the employeefor the actual loss
of hisof her job and/or pain and distressthat may have been suffered as aconsequence
of being terminated. This Court affirmed this rule in Peso Slver Mines Ltd. (N.P.L.)
v. Cropper, [1966] S.C.R. 673, at p. 684:

[T]he damages cannot be increased by reason of the circumstances of
dismissal whether in respect of the [employee’s| wounded feelings or the
prejudicial effect upon his reputation and chances of finding other
employment.
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Later in Vorvis v. Insurance Corp. of British Columbia, [1989] 1 S.C.R.

1085, Mclintyre J. stated at p. 1103:

[52]

| would conclude that while aggravated damages may be awarded in
actionsfor breach of contract in appropriate cases, thisis not acase where
they should be given. The rule long established in the Addis and Peso
Silver Mines cases has generally been applied to deny such damages, and
the employer/employee relationship (in the absence of collective
agreementswhichinvolve consideration of the modern labour law régime)
has always been one where either party could terminate the contract of
employment by due notice, and therefore the only damage which could
arise would result from afailure to give such notice.

The Court in Vorvis nevertheless left open the possibility of allocating

aggravated damages in wrongful dismissal cases where the acts complained of were

also independently actionable. Mclntyre J. stated at p. 1103:

[53]

| would not wish to be taken as saying that aggravated damages could
never be awarded in a case of wrongful dismissal, particularly where the
actscomplained of were also independently actionable, afactor not present
here. [Emphasis added.]

In Wallace, lacobucci J. endorsed a strict interpretation of the Vorvis

“independently actionablewrong” approach, rejecting both animplied contractual duty

of good faith and atort of bad faith discharge. At para. 73, he said:

Relying upon the principles enunciated in Vorvis, supra, the Court of
Appeal held that any award of damages beyond compensation for breach
of contract for failure to give reasonable notice of termination “must be
founded on a separately actionable course of conduct” (p. 184). Although
there has been criticism of Vorvis ... this is an accurate statement of the
law....An employment contract is not one in which peace of mind is the
very matter contracted for (see e.g. Jarvis v. Svan Tours Ltd., [1973] 1
Q.B. 233 (C.A.)) and so, absent an independently actionable wrong, the
foreseeability of mental distress or the fact that the parties contemplated
its occurrence is of no consequence. [Emphasis added.]
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[54] This brings usto Fidler, where the Court, per McLachlin C.J. and Abella
J., concluded that it was no longer necessary that there be an independent actionable
wrong before damages for mental distress can be awarded for breach of contract,

whether or not it is a "peace of mind" contract. It stated at para. 49:

We conclude that the “peace of mind” class of cases should not be
viewed as an exception to the general rule of the non-availability of
damagesfor mental distressin contract law, but rather as an application of
the reasonable contemplation or foreseeability principle that applies
generally to determine the availability of damages for breach of contract.

Thisconclusion was based on the principle, articulated in Hadley v. Baxendal e (1854),
9 Ex. 341, 156 E.R. 145, that damages are recoverable for a contractual breach if the
damagesare*” suchasmay fairly and reasonably be considered either arising naturally...
from such breach of contract itself, or such as may reasonably be supposed to have

been in the contemplation of both parties’ (p. 151). The court in Hadley explained the

principle of reasonable expectation as follows:

Now, if the special circumstances under which the contract was actually
made were communicated by the plaintiffs to the defendants, and thus
known to both parties, the damages resulting from the breach of such a
contract, which they would reasonably contemplate, would be the amount
of injury which would ordinarily follow from a breach of contract under
these special circumstances so known and communicated. But, ontheother
hand, if these specia circumstances were wholly unknown to the party
breaking the contract, he, at the most, could only be supposed to have had
in hiscontemplation the amount of injury which would arise generally, and
in the great multitude of cases not affected by any special circumstances,
from such a breach of contract. [p. 151]

[55] Thus, in cases where parties have contemplated at the time of the contract
that a breach in certain circumstances would cause the plaintiff mental distress, the

plaintiff isentitled torecover (para. 42 of Fidler; p. 1102 of Vorvis). Thisprinciplewas
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reaffirmed in para. 54 of Fidler, where the Court recognized that the Hadley rule

explains the extended notice period in Wallace.

It followsthat thereis only one rule by which compensatory damages
for breach of contract should be assessed: therulein Hadley v. Baxendale.
The Hadley test unites all forms of contractual damages under a single
principle. It explainswhy damages may be awarded where an object of the
contract isto secure a psychological benefit, just as they may be awarded
where an object of the contract isto secure amaterial one. It also explains
why an extended period of notice may have been awarded upon wrongful
dismissal in employment law: see Wallacev. United Grain GrowersLtd.,
[1997] 3 S.C.R. 701. In all cases, these results are based on what was in
the reasonable contemplation of the parties at the time of contract

formation. [Emphasis deleted. ]
[56] We must therefore begin by asking what was contemplated by the parties
at the time of the formation of the contract, or, as stated in para. 44 of Fidler: “what
did the contract promise?’ The contract of employment is, by its very terms, subject
to cancellation on notice or subject to payment of damages in lieu of notice without
regard to the ordinary psychological impact of that decision. At the time the contract
was formed, there would not ordinarily be contemplation of psychological damage
resulting from the dismissal since the dismissal isaclear legal possibility. The normal

distress and hurt feelings resulting from dismissal are not compensable.

[57] Damages resulting from the manner of dismissal must then be available
only if they result from the circumstances described in Wallace, namely where the
employer engages in conduct during the course of dismissal that is"unfair or isin bad

faith by being, for example, untruthful, misleading or unduly insensitive" (para. 98).

[58] The application of Fidler makes it unnecessary to pursue an extended
analysis of the scope of any implied duty of good faith in an employment contract.

Fidler providesthat "aslong as the promisein relation to state of mind is a part of the
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bargain in the reasonable contemplation of the contracting parties, mental distress
damagesarising fromitsbreach arerecoverable” (para. 48). In Wallace, the Court held
employers "to an obligation of good faith and fair dealing in the manner of dismissal”
(para. 95) and created the expectation that, in the course of dismissal, employerswould
be"candid, reasonabl e, honest and forthright with their employees” (para. 98). At least
since that time, then, there has been expectation by both parties to the contract that
employerswill act in good faith in the manner of dismissal. Failure to do so can lead
to foreseeable, compensable damages. As aforementioned, this Court recognized as
much in Fidler itself, where we noted that the principle in Hadley "explains why an
extended period of notice may have been awarded upon wrongful dismissal in

employment law" (para. 54).

[59] To be perfectly clear, | will conclude this analysis of our jurisprudence by
saying that there is no reason to retain the distinction between “true aggravated
damages” resulting from a separate cause of action and moral damages resulting from
conduct in the manner of termination. Damages attributable to conduct in the manner
of dismissal are alwaysto be awarded under the Hadley principle. Moreover, in cases
where damages are awarded, no extension of the notice period is to be used to
determine the proper amount to be paid. The amount is to be fixed according to the
same principlesand in the sameway asin all other cases dealing with moral damages.
Thus, if the employee can prove that the manner of dismissal caused mental distress
that was in the contemplation of the parties, those damages will be awarded not
through an arbitrary extension of the notice period, but through an award that reflects
the actual damages. Examples of conduct in dismissal resulting in compensable
damages are attacking the employee’s reputation by declarations made at the time of

dismissal, misrepresentation regarding the reason for the decision, or dismissal meant
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to deprive the employee of a pension benefit or other right, permanent status for

instance (see also the examplesin Wallace, at paras. 99-100).

[60] In light of the above discussion, the confusion between damages for
conduct in dismissal and punitive damagesis unsurprising, given that both have to do
with conduct at the time of dismissal. It is important to emphasize here that the
fundamental nature of damages for conduct in dismissal must be retained. This means
that the award of damages for psychological injury in this context is still intended to
be compensatory. The Court must avoid the pitfall of double-compensation or

double-punishment that has been exemplified by this case.

3.2.2.2 Application of the Revised Test to this Case

[61] | have reviewed the major overriding and pal pable errorswhich undermine
the trial judge’s finding that Honda acted in “bad faith” when terminating Keays.
Therewas, in my opinion, no such breach and no justification for an award of damages

for conduct in dismissal.

3.3 Punitive Damages

[62] In Vorvis, Mclntyre J., for the mgjority, held that punitive damages are
recoverable provided the defendant’ sconduct said to giverisetotheclaimisitself “an
actionablewrong” . Thisposition stood until 2002 when my colleague BinnieJ., writing
for the majority, dealt comprehensively with the issue of punitive damages in the
context of the Whiten case. He specified that an “actionable wrong” within the Vorvis

rule does not require an independent tort and that a breach of the contractual duty of
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good faith can qualify as an independent wrong. Binnie J. concluded, at para. 82, that
“[aln independent actionable wrong is required, but it can be found in breach of a
distinct and separate contractual provision or other duty such asafiduciary obligation”.
In the case at hand, the trial judge and the Court of Appeal concluded that Honda's
“discriminatory conduct” amounted to an independent actionable wrong for the
purposes of allocating punitive damages. This being said, there is no need to discuss
the concept of “actionable wrong” here; this was done in Whiten. What matters here
is that there was no basis for the judge’'s decision on the facts. | will therefore
examine the facts and determine why punitive damages were not well justified
according to the criteriain Whiten. | will aso discuss the need to avoid duplication in
damage awards. Damages for conduct in the manner of dismissal are compensatory;
punitive damages are restricted to advertent wrongful acts that are so malicious and
outrageous that they are deserving of punishment on their own. This distinction must

guide judgesin their analysis.

[63] In this case, the trial judge awarded punitive damages on the basis of
discriminatory conduct by Honda. Honda argues that discrimination is precluded as
an independent cause of action under Seneca College of Applied Arts and Technology
v. Bhadauria, [1981] 2 S.C.R. 181. In that case, this Court clearly articulated that a
plaintiff is precluded from pursuing a common law remedy when human rights
legislation contains a comprehensive enforcement scheme for violations of its
substantive terms. The reasoning behind this conclusion is that the purpose of the
Ontario Human Rights Code is to remedy the effects of discrimination; if breaches to
the Code were actionable in common law courts, it would encourage litigants to use
the Code for a purpose the legislature did not intend — namely, to punish employers

who discriminate against their employees. Thus, a person who alleges a breach of the
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provisions of the Code must seek a remedy within the statutory scheme set out in the
Code itself. Moreover, the recent amendments to the Code (which would alow a
plaintiff to advance a breach of the Code as a cause of action in connection with
another wrong) restrict monetary compensation to loss arising out of the infringement,
including any injuries to dignity, feelings and self-respect. In this respect, they

confirm the Code' s remedial thrust.

[64] The Court of Appeal, relying on Mckinley, concluded that Bhadauria only
precludes a civil action based directly on abreach of the Code — but does not preclude
finding an independent actionable wrong for the purpose of allocating punitive
damages. It is my view that the Code provides a comprehensive scheme for the
treatment of claims of discrimination and Bhadauria established that a breach of the

Code cannot constitute an actionable wrong; the legal requirement is not met.

[65] Keays argued in cross-appeal before this Court that the decision in
Bhadauria should be set aside and that a separate tort of discrimination should be
recognized. In Bhadauria, Laskin C.J., writing for the Court, held that the plaintiff was
precluded from pursuing a common law remedy because the applicable human rights
legislation (the Code) contained a comprehensive enforcement scheme for violations
of its substantive terms. The subtext of the Bhadauria decision is a concern that the
broad, unfettered tort of discrimination created by the Court of Appeal would lead to

indeterminate liability. Laskin C.J. wrote, at p. 189:

It is one thing to apply a common law duty of care to standards of
behaviour under a statute; that is simply to apply the law of negligencein
the recognition of so-called statutory torts. It isquite a different thing to
create by judicial fiat an obligation — one in no sense analogous to a duty
of care in the law of negligence — to confer an economic benefit upon
certain persons, with whom the alleged obligor has no connection ....
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The concern that atort of discrimination does not contain an effective limiting device
wasraised by intervenersinthisappeal . Moreover, asnoted by theintervener Manitoba
Human Rights Commission, jurisdictionsoutside Ontario have human rightslegislation
that vestsjurisdiction exclusively with the provincial/territorial human rightstribunal .
Accordingly, the concern in Bhadauria that recognition of a tort of discrimination

would be inconsistent with legislative intent is still real.

[66] The Council of Canadians with Disabilities, another intervener, raised the
concernthat recognition of atort of discrimination may underminethestatutory regime
which, for many victims of discrimination, is a more accessible and effective means

by which to seek redress.

[67] This said, there is no need to reconsider the position in Bhadauria in this
case and deal with Keays' request for recognition of a distinct tort of discrimination.
There was no evidence of discrimination to support a claim under s. 5 of the Ontario
Human Rights Code, therefore no breach of human rights legislation serving as an
actionable wrong, as required by Goudge J.A. Furthermore, there was no evidence of
conduct meeting the strict requirements in Whiten. Thetrial judge concluded that the
accommodation provided by admission to the disability program was itself
discriminatory because Keays “had to ‘earn’ each dispensation from being ‘ coached’
for any absences by presenting a ‘note’ from his doctor like some child who is
suspected of ‘ playing hooky’ from school” (para. 53). Thetrial judge then added that
it made little sense to have a disability program and then deter its use by asking for
doctors' notes. The association of coaching and the requirement of notes made by the
trial judge here is puzzling. The requirement of notes was in effect part of the

accommodation because it permitted absences without the possibility of the same
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leading to disciplinary action for failing to meet work requirements. There was no
detriment in being part of the disability program and being treated differently from
persons with “mainstream illnesses’. The differential treatment was meant to
accommodate the particular circumstances of persons with a particular type of
disability and to provide a benefit to them. It is indeed apparent from the record that
the program was designed to establish a continuous rel ation between management and
treating physiciansand monitor absencesin order to establishin particul ar an expected
rate of absences which would not giveriseto disciplinary action. The suggestion that

the program itself was discriminatory is not supported by the facts.

[68] Even if | wereto give deferenceto the trial judge on thisissue, this Court
has stated that punitive damages should “ receivethe most careful consideration andthe
discretion to award them should be most cautiously exercised” (Vorvis, at pp. 1104-5).
Courts should only resort to punitive damages in exceptional cases (Whiten, at para.
69). The independent actionable wrong requirement is but one of many factors that
merit careful consideration by the courts in allocating punitive damages. Another
important thing to be considered is that conduct meriting punitive damages awards
must be “harsh, vindictive, reprehensible and malicious’, as well as “extreme in its
nature and such that by any reasonable standard it is deserving of full condemnation
and punishment” (Vorvis, at p. 1108). The facts of this case demonstrate no such
conduct. Creating a disability program such as the one under review in this case
cannot be equated with a malicious intent to discriminate against persons with a

particular affliction.

[69] Themajority of the Court of Appeal upheldtheaward of punitive damages,

but reduced the quantum to $100,000. The findings supporting this decision are
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demonstrably wrong and, in some cases, contradict the Court of Appea’s own
findings. Before delving into the factual analysis, however, it isworth mentioning that
even if the facts had justified an award of punitive damages, the lower courts should
have been alert to thefact that compensatory damages were already awarded, and that
under the old test, they carried an element of deterrence. This stems from the
important principle that courts, when allocating punitive damages, must focus on the
defendant’ s misconduct, not on the plaintiff’s loss (Whiten, at para. 73). In this case,
the same conduct underlays the awards of damages for conduct in dismissal and
punitive damages. Thelower courts erred by not questioning whether the all ocation of
punitive damages was necessary for the purposes of denunciation, deterrence and
retribution, oncethe damagesfor conduct in dismissal wereawarded. Bethat asit may,
we now have a clearer foundation to distinguish between damages for conduct in

dismissal and punitive damages.

[70] As earlier mentioned, there was considerable duplication in the award of
damagesfor conduct in dismissal and punitive damagesin this case. The discussion of
punitive damages must nevertheless begin with a consideration of the conduct

attributed to Honda that justified the award.

[71] Asearlier mentioned, the main allegation was that Hondadiscriminated by
requiring Keays to bring in a doctor’s note to justify each absence when employees
with “mainstream illnesses’ did not have to do so. Thetrial judge also found that this
requirement had the effect of | engthening absences, ignoring the evidence of Ms. Selby
who testified that Honda did not require the employee to produce a doctor’ s note as a
precondition to returning to work. As discussed earlier, employees outside the

disability program did not require notes for absences of less than five days but were
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subject to discipline for excessive absences (A.R., at pp. 282-83), whereas employees
in the program were allowed regular absences without discipline beyond the usual
attendance requirement under a system of supervision based on regular contacts with
doctors. The object of the disability program is to maintain regular contact with the
family doctor in order to support treatment. It allows for disability-related absences,
a form of accommodation determined in consultation with doctors. The program
requires that medical notes be provided to establish that absences arein fact related to
the disability. Thereisno stereotyping or arbitrariness here (McGill University Health
Centre (Montreal General Hospital) v. Syndicat des employésde I’ Hopital général de
Montréal, [2007] 1 S.C.R. 161, 2007 SCC 4, at para. 49). In addition, | accept that the
need to monitor the absences of employees who are regularly absent from work is a
bona fide work requirement in light of the very nature of the employment contract and

responsibility of the employer for the management of its workforce.

[72] Thetrial judgea sofoundtherefusal toremovethe* coaching” record from
Keays' file to be discriminatory, even if there was no evidence of any adverse
consequencesto the existence of acoachingfile. The evidence wasthat coachingisnot
a disciplinary procedure and would simply permit entry into the disability program

allowing absences without disciplinary consequences (A.R., at pp. 306-14).

[73] Thetrial judge also based his decision on harassment; he seemed to relate
this entirely to a suggestion made by Dr. Affoo that Keays consider taking a position
with alight physical component (trial judgment, at para. 55). It iscertainly difficult to
see a course of conduct in a single incident. Moreover, this was a single suggestion
made by an independent expert, never acted upon. | have aready dealt with this

argument at para. 43 when discussing the damages for conduct in dismissal.
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[74] A final basis for the finding that punitive damages were justified is that

Honda had “retaliated” against Keays. | have dealt with this at para. 47.

[75] The Court of Appeal pointed to the finding that Honda knew that Keays
valued his employment and was dependent upon it for disability benefits. It is no
doubt true that Keays valued hisjob and that he was dependent upon that employment
for his disability benefits. However, knowledge of this cannot justify an award of
punitive damages. All employees value their jobs. What matters is Honda' s conduct
with regards to Keays' need for medical attention and special accommodation. In this
respect, it was wrong to blame Honda for Keays' loss of disability benefits. London
Life'sdecision to cut off Keays' long-term disability benefits had nothing to do with
Honda. It was therefore erroneous to attribute the insurer’s decision to Honda and

allow for punitive damages on such grounds.

[76] The Court of Appeal found that Honda knew Keays was particularly
vulnerable because of his medical condition. However, according to the Court of
Appeal’s own findings, Honda did not know about the seriousness or true nature of
Keays medical condition because Keays would not facilitate an exchange of
information about it. Hondawas sceptical about Keays' disability and wastaking steps
toconfirmit. Hismedical filedid not disclose adefinitive diagnosis of CFS and Keays
refused to meet with Dr. Brennan despite repeated assurances that the meeting was
only a “get to know you” session, to be followed by contacts with Keays' personal

physician.

[77] Finally, the Court of Appeal pointed to Honda srefusal to deal with Keays'

counsel. There is no legal obligation on the part of any party to deal with an



-43-
employee’s counsel while he or she continues with his or her employer. Parties are
always entitled to deal with each other directly. What was egregious was the fact that
Honda told Keays that hiring outside counsel was a mistake and that it would make
things worse. This was surely a way of undermining the advice of the lawyer. This
conduct was ill-advised and unnecessarily harsh, but it does not provide justification

for an award of punitive damages.

[78] The evidence and the Court of Appeal’ sown findings lead meto conclude
that Honda' sconduct was not sufficiently egregiousor outrageousto warrant an award
of punitive damages under the Whiten criteria. The Court of Appeal’ saward must thus

be overturned.

4. The Cost Premium

[79] The final issue that must be addressed relates to the cost premium. In
Walker v. Ritchie, [2006] 2 S.C.R. 428, 2006 SCC 45, this Court found that the risk of
non-payment of lawyer’sfeesis not arelevant factor under the Ontario Rules of Civil
Procedure (Rule57.01). Thisdecision, whichwasreleased after the cost premiumwas
awarded in this case, and Honda' s success on this appeal are determinative. Thus, the

cost premium should be set aside.

5. Conclusion

[80] The appeal is allowed in part and the cross-appeal is dismissed. The

damagesfor conduct in dismissal and punitive damages awards are set aside. Costson
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this appeal and cross-appeal are awarded to Honda. At other levels, costs should be

at a partial indemnity scale and the cost premium set aside.

The reasons of LeBel and Fish were delivered by

[81] LEBEL J. — | have read the reasons of my colleague Justice Bastarache. |
agree with him that there was no basis for the claim for punitive damages and that it
overlaps with the award of what were formerly known as “Wallace damages’. | also
agree with him that there is a need to review the categories of damages for dismissal.
But any revision must reflect the view accepted by this Court that the contract of
employment is a good faith contract that is informed by the values protected by and
recognized in the human rights codes and the Canadian Charter of Rights and
Freedoms, particularly in respect of discrimination. Asthe Court found in Wallacev.
United Grain Growers Ltd., [1997] 3 S.C.R. 701, the contract of employment often
reflects substantial power imbalances. As a result, it must be performed and

terminated in good faith, and fairly.

[82] Withrespect, | believethat on thefacts of this case, the award of additional
damages for manner of dismissal (formerly “Wallace damages’) should stand. The
trial judge committed no overriding errors in this respect ((2005), 40 C.C.E.L. (3d)
258). Although his review of the facts may not have been flawless, there was a
sufficient basisfor the findings of bad faith and discrimination in the manner in which

the employment of the respondent, Kevin Keays, was terminated by Honda.
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[83] After discussing this, | will add afew comments on this Court’ s judgment
in Seneca College of Applied Arts and Technology v. Bhadauria, [1981] 2 S.C.R. 181,

and on its impact on the development of the law of torts.

|. Appellate Review and the Findings of Bad Faith

[84] This Court’s jurisprudence has had a significant impact on the review of
facts by appellate courts. Indeed, the Court recognizes that it too is bound by the
principle of deference to the findings of atrier of fact (S-Jean v. Mercier, [2002] 1
S.C.R. 491, 2002 SCC 15, at paras. 37 and 46, per Gonthier J.). The tria in the
Superior Court of Justice lasted 30 days. The trial judge heard extensive, and often
conflicting, evidence about which he made numerous findings of fact. Despite some
flaws in his review of the facts, his findings of bad faith and discrimination had an
adequate factual foundation. Given the way the issues were addressed in this Court,
| will discussthe errors allegedly committed by the trial judge in some detail in order

to show that the factual foundation for those findings was adequate.

[85] | have reviewed the errors identified by the majority of the Court of
Appeal, aswell asthoseidentified by Justice Bastarache to support his conclusion that
Wallace, or manner of dismissal, damageswere not warranted in thiscase. In my view,
several of the findings the majority of the Court of Appeal identified aserrorswerein
fact supported by the evidence. Thefindings my colleagueidentifiesaserrorsare also,
in my opinion, generally supported by the evidence. | will review each alleged error

in turn below.
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[86] | agree that the trial judge wrongly associated the termination of Mr.
Keays' long-termdisability insurancewith Honda. Themajority of the Court of Appeal
properly rejected thisfinding, astherewas no evidence that Hondawasinvolved in the
cancellation or in Mr. Keays' failed appeal. The majority of the Court of Appeal also

identified the following findings as errors:

1. The appellant’s misconduct was “planned and deliberate and formed a
protracted corporate conspiracy”. The majority found that this was not

supported by the evidence.

2. Theappellant conspiredtointerferewith therespondent’ srelationship with
his own physician. The majority found that this contradicted the trial
judge’ sfinding that the appellant intended to dismiss the respondent. If it
intended to dismiss him, there was no need to introduce Dr. Brennan into

the relationship between Mr. Keays and his own physician.

3. The appellant benefited from its misconduct because it rid itself of a
“problem associate”. The majority could find no evidence to support this

conclusion.

4. The appellant’s in-house counsel breached the Rules of Professional
Conduct of the Law Society of Upper Canada. The majority concluded that
at most the behaviour was technical misconduct and that it provided no
basis for increasing the punitive damages.

((2006), 82 O.R. (3d) 16, at paras. 91, 93, 96 at 100-101)
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[87] Inthe case of thefirst finding, it may bethat thetrial judge exaggerated the
extent of Honda s misconduct. However, the evidence supports the trial judge’ s view
that Honda was unfairly skeptical of Mr. Keays' condition and was seeking to justify
its skepticism. It should be kept in mind that Honda' sintention in seeking to justify its
skepticism was clearly: (1) to preclude Mr. Keays from using his condition to justify
absences from work and thereby avoiding disciplinary action; and/or (2) to justify the
termination of Mr. Keaysfor any continued absences. In either case, Honda' s conduct

was to Mr. Keays' detriment.

[88] The second finding, that of interference with the respondent’ s rel ationship
with his doctor, was also reasonable. As | will explain below with respect to
Dr. Brennan's “hardball” approach, the gist of this approach was that Dr. Brennan
would be brought in to “second-guess’ the opinion of an employee's treating
physician. Further, there was a clear conflict between Dr. Brennan's objective — to
maximize employee productivity — and the objective of an employee's treating
physician — to maximize the individual’ s well-being. Such a conflict may not always
play out. In this case, however, a high potential for conflict arose out of the
controversial nature of chronic fatigue syndrome (“ CFS”) and the difficulty of making

adiagnosis.

[89] In my view, it wasfair for thetrial judge to characterize Honda s conduct
asinterferencewith Mr. Keays' relationship with histreating physician. Hondadid not
accept the diagnosis and the assessments of Mr. Keays' treating physician. Y et, it gave
no basis for its skepticism. The characterization of the notes of Mr. Keays' doctor as
“cryptic’ and as merely “parroting” his complaints is unfair because of the

self-reporting nature of his condition. As the trial judge pointed out, if Honda was
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skeptical, the first logical step “was to determine if there had been, at any time, any

form of legitimate diagnosis for the claim of CFS’ (para. 18).

[90] Further, this finding does not contradict the trial judge’s conclusion that
Honda had intended to terminate Mr. Keays. | do not read the trial judge’ s reasons as
suggesting that Honda intended to terminate Mr. Keays from the outset. Rather, the
trial judge refers to Honda's intent to “deprive him of the accommodation he had
aready earned” (para. 60). That was the primary objective. According to the trial
judge, Honda went about this by means of a course of conduct whose purpose was to
discourage absences (through intimidation and through the requirement that he provide
adoctor’ s note before returning), and which ultimately resulted in termination when
Mr. Keaysrefused to go along. Theimplication of the facts asfound by thetrial judge
isthat Honda wanted to introduce Dr. Brennan into the process in order to legitimize
its conduct. Either Mr. Keays would meet with Dr. Brennan, who would justify
Honda' s skepticism and avert any further absences, or he would be fired for
insubordination (or for continued illegitimate absences) and any need to accommodate

him would disappear.

[91] | will now turn to thethird finding. If it is accepted that Hondaintended to
deprive Mr. Keays of any accommodation, then Honda clearly succeeded in this
objective by terminating him. It islogical to assume that if Honda intended to deprive
him of accommodation, it would in some way benefit from doing so. The factsinclude
concerns about workplace morale and Mr. Keays' ability to perform the duties of his
job in accordance with the requirements of Honda's “lean” operation policy. To the
extent that Mr. Keays impeded efficiency goals, Honda clearly benefited from his

termination.
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[92] As regards the fourth finding, | agree after reviewing the record that the
trial judge mischaracterized the situation, at least according to the other two Honda
employeeswho testified (Susan Selby and Betty Magill). They stated that they had met
with Mr. Keays to discuss the proposed meeting with Dr. Brennan. After Mr. Keays
left theroom, Ms. Selby and Ms. Magill were paged by Honda' sin-house counsel, who
wanted to meet with them about an unrelated matter. Counsel came to the room they
werein, and Mr. Keaysre-entered theroom after counsel had arrived. Some discussion

about Mr. Keays' situation ensued, although it appears to have been minimal.

[93] In summary, it is my view that the Court of Appeal correctly identified
three errors made by thetrial judge: (1) hisassociation of Hondawith the cancellation
of Mr. Keays' long-term disability insurance; (2) his conclusion, based on the date the
insurance was terminated, that Honda' s course of conduct had lasted five years; and
(3) hischaracterization of theincident involving Honda' sin-house counsel asabreach
of the Rules of Professional Conduct. However, | disagree with the majority’s
conclusionsin respect of the other alleged errors. These “errors’ relate to some extent
to theerror identified by Justice Bastarache regarding the March 28 | etter, which | will

now discuss.

A. The March 28 Letter

[94] At paras. 37-42 of hisreasons, Justice Bastarache explains his conclusion
that the trial judge erred in finding that Honda had deliberately misrepresented the
positions of Dr. Affoo and Dr. Brennan in its March 28 letter for the purpose of
intimidation. He states, at para. 40, that there was “nothing misleading” about the

letter. He concludes, at para. 42, that the “letter simply conveyed to Keaysthat Honda
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wanted him to meet with Dr. Brennan because their experts had advised them that his

condition did not preclude him from working.”

[95] However, there was evidence on which the trial judge could conclude that
the letter was misleading. The letter contained the following statement: “Both doctors
advised us that they could find no diagnosis indicating that you are disabled from
working.” Thefollowing comment was also made: “we advised you that we would no
longer accept that you have a disability requiring you to be absent”. Yet, as the trial
judge pointed out, Dr. Brennan testified that “ he never told Hondathat Mr. Keays did
not haveadisability, only that hewasunableto ‘verify’ one” (para. 43). Thetrial judge
also mentioned the testimony of Dr. Affoo, who agreed with the plaintiff’ s suggestion
that absences of four per month was in the ‘ball-park’ for an individual who suffered
[from] CFS’ (para. 43). Moreover, it should be noted that although Dr. Affootestified,
on the basis of his experience with other CFS patients, that four CFS-related absences
amonth would not be unreasonabl e, he al so said that he could not recall precisely what
hetold Ms. Selby regarding the rate of absencethat could be expected from Mr. Keays.
Dr. Affoo merely recalled confirming that “ he may be off due to his condition” (A.R.,
at p. 572).

[96] Thetrial judge concluded that “ the clear implication of thiscommunication
was that his condition was ‘bogus and that he was able to attend work without
absences” (para. 43). Whileit is arguable whether the letter implied that Mr. Keays'
condition was bogus, it clearly did imply that his condition did not require him to miss
work. | am unable to find any evidence that either doctor advised Honda that he
believed Mr. Keays' condition was bogus or that Mr. Keays was able to attend work

without any CFS-related absences. To the contrary, Dr. Affoo testified that he had
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informed Honda that some absences were to be expected. It was therefore open to the
trial judge to conclude that the letter was a “misrepresentation of the medical

information available to Honda at the time” (para. 43).

B. Allegations of a“ Set-up” and a “ Hardball” Approach

[97] At paras. 43-46, Justice Bastarache rejects the trial judge’s finding that
Mr. Keays was being “set up” by Honda when it insisted that he meet with Dr.
Brennan, as well as his finding that Dr. Brennan took a “hardball” approach to
workplace absences. My colleague’ sbasesfor rejecting thesefindingsare: (1) that Dr.
Brennan was merely relying on the criteria for diagnosing CFS developed by the
“Centrefor Disease Control (*CDC”); and (2) that Honda cannot be faulted for taking
its expert’s advice unless a conspiracy existed (and none did). Justice Bastarache
concludes that Honda s request that Mr. Keays meet with Dr. Brennan was * perfectly
normal in the circumstances” (para. 46). After reviewing the record, in my opinion,
thetrial judge could reasonably conclude that Dr. Brennan took a“hardball” approach
and that Mr. Keays was, at least to a certain extent, being “set up” for failure by

Honda' s request that he meet with Dr. Brennan.

[98] First, | must point out that Justice Bastarache erroneously associates the
trial judge’'s reference to Dr. Brennan's “hardball” attitude with Dr. Brennan's
approach to CFS. Inrefuting thetrial judge’ sview that Dr. Brennan took a“hardball”
approach, my colleaguereviewsDr. Brennan’ sopinion on CFSinorder to demonstrate
that Dr. Brennan was “simply espousing the preval ent approach adopted by the CDC”
(para. 45). However, what the trial judge actually stated was that “the record

establishes beyond any debate that Dr. Brennan is of the *hardball’ approach to
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workplace absences associated with illnesses or injuries’ (para. 45 (emphasis added)).

Dr. Brennan’ sopinion concerning CFSisaseparateissue. Although Justice Bastarache
makes reference to Dr. Brennan's “*hardball’ approach to workplace absences’ (at
paras. 44 and 45), his only discussion of that approach relates to Dr. Brennan's views

on CFS.

[99] Several excerpts from Dr. Brennan's testimony are indicative of a
“hardball” approach toward absences, and toward accommodating disabilities
generally. In describing hisapproach to accommodation, Dr. Brennan stated that “the

gold standard for accommodating somebody, in fact, isto not to have to accommodate

them, meaning that their impairment is not of anature that would stop them from doing
their regular work” (A.R., at p. 618 (emphasis added)). He then went on to describe
a process whereby disabled workers are “matched” with duties they can perform
despitetheir impairments. Later in histestimony, Dr. Brennan acknowledged that some
people haveissueswith an “accommodation” that involves being moved to another job
they view asless“prestigious’ (A.R., a p. 662). He added that this does not affect his
recommendation as to the appropriate “accommodation”, stating that “... my opinion
is based on [a] medical approach or a functional approach. Prestige isn't a medical

issue.”

[100] These excerpts are troubling. The implication is that Dr. Brennan's
objective is to recommend the “accommodation” that is best for Honda, not the one
that is best for the employee. Although he suggests that he isonly giving a“medical”
opinion, hisopinion isfocussed on maximizing an employee’ s productivity for Honda
in light of the employee’s condition. Hisgoal is clearly not to find ways for Hondato

make it easier for the disabled employee to do his or her current job. Certainly,
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disabilities may make it impossible for individuals to continue in their current
positions. But if accommodation is truly a cooperative and collaborative process, it
requires give and take on both sides. Dr. Brennan’ s approach suggests that rather than
assisting disabled employees to continue in their current roles, employers can simply
place disabled employeesin other rolesthat do not require any true accommodation on
the employers' part. This approach makes the disability the employee’ s problem, not
aproblem shared with the employer. Thisisof concern from an equality perspective

because it limits the employment options available to disabled persons.

[101] Generally, Dr. Brennan appeared to be of the view that only he can truly
ascertain whether an employee has an impairment. He showed skepticism toward the
opinions of other doctors and indicated that he would insist on meeting with an
employee no matter what was in the employee’ s medical records, because he needed
to assess the person himself in order to assess the employee’s “impairment” and
determine the appropriate “accommodation”. As a doctor, he was able to give a
“medical” opinion both about what an individual was capabl e of doing and about what
would be “best” for the individual from amedical perspective. This could easily lead
to a situation in which Dr. Brennan's opinion conflicts with the opinion of the
employee's treating physician. His objective is not to provide medical care for the
individual employee but, as| mentioned above, to maximize productivity. Inmy view,
the above passages provide ample support for the trial judge’s view that Dr. Brennan

took a“hardball” approach to absences, and to accommodation generally.

[102] It was argued that regardless of Dr. Brennan’s approach, Honda cannot be
faulted for takingitsexpert’ sadvice unlessaconspiracy existed. The“advice’ referred

toispurportedly that Dr. Brennan needed to meet with Mr. Keaysfaceto face in order
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to accept the diagnosis of CFS. However, the trial judge expressly rejected the
argument that it was necessary for Dr. Brennan to meet with Mr. Keays. This was a
critical finding in thetrial judge’ s analysis of the wrongful dismissal claim. The trial
judge found that, given the numerous referencesto CFSin Mr. Keays medical fileas
well as his lengthy period of CFS-related disability, there was no need for Mr. Keays

to meet with Dr. Brennan “to resolve [his] attendance defaults” (para. 18).

[103] Mr. Keays was concerned about meeting with Dr. Brennan because of his
previous experience with his insurer. The insurer had required him to meet with its
doctor for an assessment, after which hislong-term disability insurance wasterminated
even though his own physician was still of the view that he was not able to return to
work. Mr. Keays feared that a similar situation would occur in which Dr. Brennan
would not accept that he had to miss work due to his CFS, and that this would have
negative implicationsfor his continued employment at Honda. It appears that the trial
judge referred to Dr. Brennan’'s “hardball” approach in order to validate Mr. Keays
concern that Dr. Brennan would not accept his need for CFS-related absences. There
was some evidence that Honda knew (and approved) of Dr. Brennan’s approach. Ms.
Selby testified that Dr. Brennan “had a very good reputation, from what | wastold, in
terms of dealing with workplace absences and a fresh approach, fresh start” (A.R., at
p. 449).

[104] The trial judge’'s main point appears to be that Honda was relying on
Dr. Brennan and his approach to “deal with” Mr. Keays and his absences. In other
words, Hondawasrelying on Dr. Brennan to legitimizeitsview that the absenceswere

not warranted. In light of the evidence, this conclusion was not unreasonable.
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[105] In regard to the issue of whether Mr. Keays was being “set up”, Dr.
Brennan testified that he was asked by Susan Selby to review Mr. Keays' file and
“provide an opinion as to whether there was a proven impairment and whether he
should be attending work” (A.R., at p. 624). This suggests that before involving
Dr. Brennan in the case, Honda already harboured suspicions about the legitimacy of
Mr. Keays' condition. Further, Honda cancelled its accommodation of Mr. Keays
condition at the same time as it urged Mr. Keays to meet with Dr. Brennan (the trial
judge referred specifically to thisfact at para. 29). It was therefore not unreasonable
for thetrial judge to conclude that the purpose of the meeting was to confirm Honda' s
view that the absenceswere not justified. | will discussthis further bel ow with respect

to reprisal.

[106] Finally, although it was suggested that Dr. Brennan was consulted in order
to confirm the diagnosis of Mr. Keays' condition, the testimony of Ms. Magill and
Ms. Selby isunclear in thisregard. At several points, they suggested that Dr. Brennan
was consulted in order to obtain his opinion on whether Mr. Keays was able to work
onamoreregular basis(i.e. without CFS-rel ated absences), not on whether Mr. Keays
had abona fide medical condition. Ms. Magill testified that the purposes of having Mr.
Keays meet with Dr. Brennan were threefold: first, simply to review Mr. Keays
medical file with him in person and to discuss his condition, his symptoms and their
impact on his work; second, to develop a treatment plan that was to be coordinated
with Mr. Keays own physician; and third, to review and assess any restrictionson Mr.
Keays' ability to work and to consider alternative rolesfor him at Honda (A.R., at pp.
402-3). Ms. Magill stated that Dr. Brennan had not reached aconclusionon Mr. Keays'

condition, but had simply reached one about his ability to work (A.R., at p. 406).



-56 -
[107] Ms. Selby denied that one of the purposes of the meeting was to develop
atreatment plan for Mr. Keays that Dr. Brennan was to coordinate with Mr. Keays'
physician (A.R., at p. 506). However, she did testify that one of the purposes of the
proposed meeting, in addition to sharing information, was to see whether “there was
something that Dr. Brennan could do to help support [Mr. Keays] inthefuture” (A.R.,
at p. 457). Ms. Selby also testified that Mr. Keays “didn’t have restrictions to assess’
and therefore denied that one of the purposes of the meeting was to assess any
restrictions in order to consider an alternative role for Mr. Keays at Honda (A.R., at

p. 507).

[108] Ms. Selby testified that she had originally spokento Dr. Brennan regarding
Mr. Keays in order to get his opinion on whether it was “fair to expect Kevin to
provideregular attendance” (A.R., at p. 449). However, Dr. Brennan testified that Ms.
Selby had asked him to review Mr. Keays' record in order to “provide an opinion as
to whether there was a proven impairment and whether he should be attending work”
(A.R., a p. 624). Dr. Brennan added that he had proposed to Ms. Selby that he meet
with Mr. Keaysin order to go over hismedical history (A.R., at pp. 667-68). Both Ms.
Magill and Ms. Selby stated that Mr. Keays was told that the purpose of the meeting

was to review hisfile and share information (A.R., pp. 341 and 503).

[109] | raise the purpose of the meeting as a concern in relation to the set-up
issue, because the record shows an apparent lack of candour in what Mr. Keays was
told about the purpose of the meeting. Thetestimony of Ms. Magill, Ms. Selby and Dr.
Brennan is somewhat conflicting, so the precise purpose of the meeting remains
unclear. Dr. Brennan's testimony suggests that the meeting was held in response to

Ms. Selby’ s request to verify whether there was a* proven impairment” and whether
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Mr. Keays absenceswerejustified. Y et, thisdoes not seem to be what Mr. Keayswas
told. Although Ms. Magill mentioned some other purposes, none of these were
communicated to Mr. Keays either. If there was alack of candour, this might support

the trial judge’ s view that Mr. Keays was being “set up.”

C. Reprisal

[110] At para. 47, Justice Bastarache rejects thetrial judge’ sfinding that Honda
had cancelled Mr. Keays accommodation as a reprisal for his having retained legal
counsel. Justice Bastarache suggests that “Honda was simply seeking to confirm
Keays disability”. He also notes that Mr. Keays' superiors had met to address the

deficiencies in his doctors’ notes “well before Keays' lawyer sent his letter.”

[111] In my view, the timing of the cancellation and of the insistence that
Mr. Keays meet with Dr. Brennan is suspect. The letter from Mr. Keays' counsel was
dated March 16. In it, counsel requested that Mr. Keays be exempted from providing
a doctor’s note for each absence before returning to work. This was a request for a
more appropriate accommodation of Mr. Keays' disability. Honda' s response to Mr.
Keays' request that he be exempted from providing doctors’ noteswasto preclude him
from claiming any disability-related absences. It was at a meeting on March 21 that
Hondatold Mr. Keays that it would no longer accept that he had a disability requiring
him to be absent and that he would have to meet with Dr. Brennan in order to

“manage” his condition.

[112] | disagree that it was a palpable and overriding error for the trial judge to

conclude that the cancellation was, at least in part, areprisal for Mr. Keays' attempt
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to assert his right to proper accommodation under the Ontario Human Rights Code,
R.S.0. 1990, c. H.19. Instead of considering Mr. Keays' position, Honda denied any
need for his continued absences. | do not see how this could be seen as an attempt by
Honda “to confirm Keays' disability”. Honda stated expressly in the March 28 |etter
that it no longer accepted that he had a disability requiring absences. Further, even if
Honda was suspicious of Mr. Keays' condition, the fact that such concerns had been
raised prior to the March 21 meeting does not, in my view, explain or justify the
unilateral cancellation, on such short notice, of the minimal accommodation that had

been provided.

D. Keays Worsened Condition

[113] Justice Bastarachealsorejectsthetrial judge sconsideration of Mr. Keays
worsened condition because he rejectsthe conclusion that Hondaacted in bad faith. As
| explained above, | question the reasoning that leads him to reject the trial judge’s
findings of fact. In my view, the impugned findings of fact were supported by the
evidence. Given my view that Honda did act in bad faith, Mr. Keays worsened

condition following histermination is relevant to the assessment of Wallace damages.

[l. Reconsidering the Issue of Wallace Damages

[114] In hisreasons, Justice Bastarache clarifiesthe proper approach to assessing
Wallace damages in awrongful dismissal action. As| mentioned above, hisreview is
anecessary and welcome restatement of the law on damages for wrongful dismissal.
Justice Bastarache explainsthat Wallace damageswill be available where* the manner

of dismissal caused mental distress that was in the contemplation of the parties’
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(para. 59). But because this Court held in Wallace that employers have an obligation
of good faith and fair dealing when dismissing employees* and created the expectation
that, in the course of dismissal, employers would be * candid, reasonable, honest and
forthright with their employees” (para. 58), an employer’s failure to properly
discharge that obligation makes it foreseeable that a dismissal might cause mental
distress. A failure to show good faith may therefore justify an award of compensatory

damages. Theinstant case isacasein point.

[115] Thereisample evidenceto support thetrial judge’ s conclusion that Honda
acted in bad faith. Several aspects of Honda s conduct are particularly persuasive in
this regard. Most notable is the misleading nature of the March 28 letter, which
indicated that, according to Dr. Affoo and Dr. Brennan, Mr. Keays did not have a
disability requiring him to be absent from work. The clear implication was that
Mr. Keays' recent absences were unrelated to his disability or, at the very least, that
they weremedically unnecessary. A further implication, onethat wasexpressly spelled
out later in the letter, was that any CFS-related absences from work by Mr. Keaysin
excess of the normal allowanceswould result in disciplinary action. In other words, he
was no longer eligible to participate in the disability program. The justification given
for this decision was the opinion of Honda' s medical experts, yet neither doctor had
recommended that Mr. Keays be removed from the disability program, nor had they

claimed that any CFS-related absences were unjustified.

[116] A further concernisthe apparent lack of candour on Honda' spartinregard
to the purpose of the proposed meeting between Mr. Keays and Dr. Brennan. Neither
Ms. Magill nor Ms. Selby provided any justification for their refusal to explain the

purpose of the meeting to Mr. Keays other than to say that the purpose had already
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been explained to him in person. Yet, as | mentioned above, there was conflicting
testimony about the purpose of thismeeting. Given the confusion among Honda sown
employees, it isunderstandable that Mr. Keayswas still unclear about the purpose and
that he sought further clarification. In addition, the failure to provide clarification in
writing issomewhat suspicious. Further, giventhat Mr. Keayswaswilling to meet with
Dr. Brennan if clarification was provided and that Mr. Keays' refusal to meet with
Dr. Brennan without such clarification resulted in his dismissal, the refusal to provide

it seems unduly harsh.

[117] The nature of the events leading up to Mr. Keays' termination makes it
reasonableto conclude that the conduct of Honda surrounding histermination, and not
the fact of termination alone, led to his worsened state. Accordingly, an award of
damages can bejustified in this case on the basis of Honda s conduct and of the harm
Mr. Keays suffered as a result. Although, as Justice Bastarache explains, Wallace
damages are intended to be compensatory, given the lack of evidence on the precise
loss Mr. Keays suffered as a result of Honda's conduct, | would uphold the
compensation thetrial judge granted over and above the 15-month notice period. The
guantum of the damages appears reasonable and would give Mr. Keays adequate

compensation.

[11. Bhadauria and Tort Law

[118] | agree that it is not necessary to reconsider Bhadauria in the present
appeal. But in my opinion Laskin C.J. went further than was strictly necessary in
Bhadauria. The main thrust of the decision was that Ms. Bhadauria did not have a

legally protected interest at common law that had been harmed by the defendant’s
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allegedly discriminatory conduct (pp. 191-92). However, rather than stop there, Laskin
C.J. went on to hold that The Ontario Human Rights Code “foreclose[s] any civil
action based directly upon abreach thereof [and] al so excludesany common law action
based on an invocation of the public policy expressed in the Code” (p. 195). These
conclusionsimply (and have been interpreted to mean) that any allegationsresembling
the type of conduct that is prohibited by the Code cannot be litigated at common law.
The Code covers a broad range of conduct in promoting the goal of equality. Yet the
conduct at issue in Bhadauria was limited to the facts of that case. It would have been
sufficient to simply conclude that the interest advanced by Ms. Bhadauria was not
protected at common law. It was not necessary for this Court to preclude all common

law actions based on all forms of discriminatory conduct.

[119] The development of tort law ought not to be frozen forever on the basis of
thisobiter dictum. Thelegal landscape has changed. The strong prohibitions of human
rights codes and of the Charter haveinformed many aspects of the devel opment of the

common law.

[120] On the facts of this appeal, discrimination was a troubling aspect of the
decision to terminate Mr. Keays. The presence of this discrimination aspect taints the
process and has an impact on the issue of whether the employment relationship was
terminated in good faith. Justice Bastarache notes that Mr. Keays suffered no
detriment in being treated differently from employees with “mainstream” illnesses,
because the differential treatment was intended to accommodate him and he is thus
implicitly compared with that category of employees (para. 67). However, Justice

Bastarache does not inquire into whether this method of accommodation was
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appropriate and whether it addressed the difference of the employee, namely his

particular disability.

[121] The National ME/FM Action Network, an intervener in this appeal,

explained why the accommodation provided by Honda was not appropriate:

ME/CFSisasyet poorly understood. Those who suffer fromit may
have highly variable symptoms. Thereisno laboratory test that can be
used to confirm a diagnosis. In this context, attributing undue
significance to matters such as doctors’ notes which are based upon
the patient’ s own reporting of symptoms, the treating doctor’ slack of
precision in forecasting absences, and the inability of doctors
employed or retained by an employer to “verify” adiagnosis of CFS
or to accept CFS asjustifying absences, will likely be inimical to the
accommodation required under human rights codes.

(Factum, at para. 14)

Although | agreewith Justice Bastarache that employersarejustified in monitoring the
absences of employees, particularly those who are regularly absent from work (at
para. 71), he did not consider whether Honda' s method of monitoring absences was
appropriate (i.e. non-discriminatory). Honda' sassertion that itsdisability program and
itstreatment of Mr. Keays under that program were non-discriminatory cannot simply

be taken at face value.

[122] Mr. Keays had requested to be exempted from the requirement to provide
adoctor’ s note for each CFS-related absence. Honda refused to consider this request,
despite the assertion by Mr. Keays' attorney that Mr. Keays was concerned that the
note requirement created a barrier to his speedy return to work. Regardless of whether
or not the notes created a barrier, it is clear that Honda was skeptical of Mr. Keays

condition because of the “cryptic’ nature of his doctors notes and because his
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absences had become more frequent than originally predicted. Yet if variable self-
reporting conditions are characteristic of Mr. Keays' disability, it is arguable that
Honda acted in a discriminatory manner in subjecting him to the kind of scrutiny he

underwent and, in fact, denying him accommodation for his disability.

[123] While monitoring employee absences certainly remains avalid objective,
this can be done in a variety of ways. Requiring a doctor’s note for each absence is
only one alternative. Othersinclude seeking semi-regular updates from an employee’s
physician regarding the nature of the condition and the course of treatment, checking
in with the employee directly, or requiring doctors' notes only when the number of
absences exceeds the expected number within agiven timeframe. Not all monitoring
methods may be considered non-discriminatory in every context. As stated by the
Ontario Network of Injured Workers Groups, another intervener in this appeal,
“[i]ndividualized accommodation is at the heart of the duty to accommodate and is
instrumental in creating adiscrimination freeworkplace” (Factum, at para. 17). Inmy
view, the employer must, in monitoring absences, remain mindful of all the
circumstances, which include the nature of the employee’ s condition. It should not be

assumed that all monitoring methods are acceptable and non-discriminatory.

[124] For these reasons, | would allow the appeal in part by setting aside the
award of punitive damages and the costs premium. The cross-appeal should be
dismissed. Given the outcome and the circumstances of the case, | would award costs

to the respondent.



Appea alowed in part, LEBEL and FisH JJ. dissenting in part.

Cross-appeal dismissed.
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