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[1] Peter Gegg (“Gegg’) was an enpl oyee of the defendant
Freightliner Ltd., doing business as Wstern Star Trucks
(“Freightliner”). He brings an application to certify as a
class action a claimfor, inter alia, wongful dismssal
agai nst Freightliner. | wll refer to this action as the
wrongful dism ssal claim although the claimgoes beyond

al l egations of wongful dismssal. He also seeks class
proceedi ng certification of a second cl ai m agai nst
Freightliner, The Canada Trust Conpany and Cl BC Ml | on Trust
Conmpany (the “Trust Conpanies”), for clains relating to the

pensi on pl an.

[2] | have concluded that the wwongful dismissal claimwll
be certified. The pension claimw |l also be certified once
representative plaintiffs for certain subcl asses are

appoi nted. The wongful dism ssal claimand the pension claim

will be severed.

[3] The applications are governed by the O ass Proceedi ngs

Act, R S. B.C. 1996, c. 50. The follow ng sections provide the

gui delines for class action certification:

4 (1) The court nust certify a proceeding as a cl ass
proceedi ng on an application under section 2 or 3 if
all of the follow ng requirenents are net:

(a) the pleadings disclose a cause of action;
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(b) there is an identifiable class of 2 or nore
per sons;

(c) the clains of the class nenbers rai se conmon
i ssues, whether or not those common issues
predom nate over issues affecting only individual
menber s;

(d) a class proceeding would be the preferable
procedure for the fair and efficient resolution of
t he common i ssues;

(e) there is a representative plaintiff who

(1) would fairly and adequately represent the
interests of the class,

(1i) has produced a plan for the proceeding
that sets out a workable method of advancing
t he proceedi ng on behalf of the class and of
notifying class nmenbers of the proceedi ng, and

(ii1) does not have, on the conmopn issues, an
interest that is in conflict with the interests
of other class nenbers.

(2) I'n determ ning whether a class proceedi ng woul d
be the preferable procedure for the fair and
efficient resolution of the common issues, the court
nmust consider all relevant matters including the
fol |l owi ng:

(a) whether questions of fact or |aw conmmon to the
menbers of the class predoni nate over any questions
af fecti ng only individual nmenbers;

(b) whether a significant nunber of the nenbers of
the class have a valid interest in individually
controlling the prosecution of separate actions;

(c) whether the class proceeding would involve
clains that are or have been the subject of any
ot her proceedi ngs;
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(d) whether other neans of resolving the clainms are
| ess practical or |less efficient;

(e) whether the administration of the class
proceedi ng woul d create greater difficulties than

those likely to be experienced if relief were sought
by ot her means.

7 The court nust not refuse to certify a proceeding
as a class proceeding nerely because of one or nore
of the follow ng:

(a) the relief clained includes a claimfor damages
that woul d require individual assessnent after
determ nati on of the common issues;

(b) the relief clainmed relates to separate contracts
i nvolving different class nenbers;

(c) different renedi es are sought for different
cl ass nenbers;

(d) the nunber of class nenbers or the identity of
each class nenber is not known;

(e) the class includes a subclass whose nenbers have

clainms that raise comon issues not shared by al
cl ass nenbers.

BACKGROUND

[4] The White Mt or Conpany began business in British

Col unmbia as “Western Star Division” in 1967. The conpany
manuf actured trucks. The applicant, G egg, commenced

enpl oynent with the conpany on June 23, 1973. Except for a

| ayof f between Decenber 31, 1982 and Decenber 21, 1983, he has
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been enployed full-tine with the conpany until his enpl oynent

term nated on Septenber 30, 2002.

[5] 1In 1981, the assets of the conpany were sold to Western
Star Trucks (“WST”). The enployees with the conpany at that
time were nenbers of the Wiite Motor Corporation of Canada
Limted Pension Plan (“1975 Wite Mdtors Plan”). The 1975
Wiite Motors Plan had been created in 1975 by the nerger of
three prior pension plans: the Wite Trucks plan, the
Cockshutt plan for enpl oyees of Cockshutt Farm Equi pnent of
Canada Ltd. and the White Western Star Plan which was for the

Kel owna enpl oyees.

[6] Wth the 1981 purchase, the assets were transferred from
the White Motor plan to the Western Star Plan which, | am
told, was intended to be a transfer for those enpl oyees who
wer e non- bargai ni ng Wi te enpl oyees who then becane Western

Star enpl oyees.

[7] On June 30, 2001, WST anml gamated with the def endant,

Frei ghtliner.

[8] G egg was a nmanager and not part of any bargaining unit.
He had an oral contract with the conpany. Hi's renuneration

prior to term nation consisted of the follow ng:
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(a) an annual base sal ary;

(b) an annual performance bonus depending on his
performance and the performance of the truck plant;

(c) health and wel fare benefits, including Medical
Services plan coverage, extended health and dental
coverage, life insurance coverage, and short and
long termdisability coverage;

(d) participation in a defined benefits pension
plan to which the enpl oyer nade contributions on his
behal f (the “Pension Plan”);

(e) post-retirement benefits;

(f) wvacation pay;

(g) participation in the DaimerChrysler New
Vehi cl e Purchase/ Lease Pl an;

(h) A pension enhancenents programsimlar to, and

in addition to, an RRSP, in which enpl oyees coul d

tax shelter 11-13 per cent of their annual salary

(the “Fl exPlan Benefits”).
[9] On February 12, 2001, Gegg, along with a nunber of other
simlarly situated enpl oyees, received a letter from WST whi ch
purported to set out the details of a new “Sal ari ed
Conmpensation Prograni, created as a result of the integration
with Freightliner. The letter set out his eligibility for a
bonus program and an increase in salary. It also stated that,
effective February 19, 2001, he and the other “exenpt”

enpl oyees woul d no | onger be eligible to receive paid

overtine.

[10] On Septenber 27, 2001, G egg received a |letter headed:
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To: Al Freightliner LLC Non-represented Canadi an
Enpl oyees

[11] The letter advised the recipients that in order to
maintain the viability of the conpany, salaries were to be
reduced by 5 per cent effective January 6, 2002. According to
the affidavit, all non-bargaining enpl oyees had their salaries
reduced by 5 per cent. There is sone suggestion that this
noney was returned. For now, however, it remains a live

i ssue.

[12] In COctober 2001, Freightliner announced that it would be

shutting down the Kel owna manufacturing plant.

[13] On Decenber 3, 2001, G egg and all but two non-union

enpl oyees received a letter stating the foll ow ng:

This letter will confirmthat your enploynment with Western
Star Trucks, A Division of Freightliner Ltd. (the “Conpany”)
w Il cease, effective Septenber 30, 2002 unless you are

advi sed otherwi se. The final date of your enploynment wll be
referred to as your “rel ease date”.

In recognition of your service to the Conpany and the | oss of
your position; we have devel oped a severance package. It

i ncl udes working notice, severance, benefits, and access to a
career services office. The follow ng outlines the package in
nore detail. Please note that you are not eligible for the
severance package if you voluntarily resign fromthe Conpany.

The conbi ned anbunt of working notice and severance pay is
based upon your date of hire as well as other factors. The
severance paynent shall equal 11 nonth’'s salary. Your working
notice will be fromthe date of this letter to your rel ease
date. For exanple, if your release date is Septenber 30,
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2002, you will have been given 10 nonths working notice and
t he above severance paynent.

For the period of working notice, all benefits shall be
continued. During the length of tinme equivalent to the
severance period, you nmay continue your Life |Insurance,

Acci dental Death & Di smenbernent, BC Medical Services Pl an,

Ext ended Heal thcare and Dental care benefits or take an in
lieu of benefits paynent, which will be determned at the tine
of your rel ease.

In addition to the working notice and severance you will be
entitled to a paynent in lieu of all other benefits in the
amount of colum $9, 674. 31.

To assist you in finding new enpl oynent, the Conpany has set
up a Career Services Centre. |In addition to equi pnent and
of fice space there is in-house assistance to hel p enpl oyees
wite resunmes and actively assist in job placenent through

| ocal, provincial and federal agencies.

If you are offered enploynent with Freightliner LLC and you
accept the position, you are not eligible to the severance
package outlined in this letter.

You will receive a letter confirm ng your rel ease date and
details regarding the specifics of your final pay prior to
your rel ease date.

On behal f of everyone at the Conpany, | want to thank you for
your efforts and dedication over the past years. W also want
to thank you for your continued professionalismand support
during a very difficult tine.

Si ncerely,

Trudy Hought on
Manager, Human Resources

[14] The two exceptions were a person on long-termdisability

and the i n-house counsel .
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[ 15] The non-bargai ni ng enpl oyees are split into two groups:
those with witten contracts and those without. G egg had no
written contract. According to Trudy Houghton, Manager of
Human Resources for Freightliner, for those with witten
contracts, the anount of severance pay depended on the terns

of the contract.

[16] On June 25, 2002, Gregg was sent a termnation letter
effective Septenber 30, 2002. The letter also set out the

ternms of the severance package.

[17] On July 21, 2002, Freightliner gave notice to both the
menbers of the Western Star Pension Plan (the plan for the
non- bar gai ni ng enpl oyees) and to the Superintendent of
Pensions for British Colunbia that the Western Star Pl an woul d

be wound up Septenber 30, 2002.

[ 18] The individual wongful dismssal clains vary in anounts,
but none are substantial. The pension clai mwould take

approxi mately twenty days of trial for an individual claim

LAW

[ 19] One of purposes of the C ass Proceedings Act is to ensure
access to the courts for citizens when they cannot resol ve
di sputes or enforce their rights. Litigation is tine-

consum ng and, nore inportantly in this context, expensive.
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In the oft-quoted passage from Canpbell v. Flexwatt Corp.
(1997), 44 B.C.L.R (3d) 343 (C.A), Cunming J.A said at para.

25:

..The Legi sl ature enacted the C ass Proceedi ngs Act
on 1 August 1995 to nake available in this province
a procedure for the fair resolution of neritorious
clains that are uneconom cal to pursue in an

i ndi vi dual proceeding, or, if pursued individually,
have the potential to overwhel mthe courts’
resources. Cl ass proceedings are an efficient
response to market demand only if they can resolve
di sputes fairly.

[20] In Hollick v. Toronto (Cty), [2001] 3 S.C. R 158, 2001
SCC 68, the Suprenme Court of Canada considered the nature of

cl ass actions and identified the inportance of such actions to
the adm nistration of justice. The Chief Justice, speaking

for the Court, said the followng at para. 15:

The O ass Proceedings Act, 1992, S . Q 1992, c. 6
reflects an increasing recognition of the inportant
advant ages that the cl ass action offers as a
procedural tool. As | discussed at sone length in
West ern Canadi an Shopping Centres (at paras. 27-29),
cl ass actions provide three inportant advantages
over a nmultiplicity of individual suits. First, by
aggregating simlar individual actions, class
actions serve judicial econony by avoi di ng
unnecessary duplication in fact-finding and | egal
anal ysis. Second, by distributing fixed litigation
costs anongst a | arge nunber of class nenbers, class
actions inprove access to justice by naking

econom cal the prosecution of clains that any one

cl ass nmenber would find too costly to prosecute on
his or her own. Third, class actions serve
efficiency and justice by ensuring that actual and
potential wongdoers nodify their behaviour to take
full account of the harmthey are causing, or m ght
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cause, to the public...In ny view, it is essentia
therefore that courts not take an overly restrictive
approach to the legislation, but rather interpret
the Act in a way that gives full effect to the
benefits foreseen by the drafters.

[21] Pursuant to s. 4 of the Act, as noted above, there are

five requirements which nust be net before proceedings will be

certified. The language in the Act is mandatory: if the five

requi rements are net, the action nust be certified.

(a) the pleadings disclose a cause of action

[22] The test as to whether the pleadings disclose a cause of

action is not an onerous one. It is the sane test that is

applied in an application to strike pleadings pursuant to

Suprene Court Rule 19(24), found in Hunt v. Carey Canada Inc.,

[1990] 2 S.C.R 959 at p. 980:

[ Al ssum ng that the facts as stated in the statenent
of claimcan be proved, is it “plain and obvious”
that the plaintiff’s statenment of claimdiscloses no
reasonabl e cause of action? As in England, if there
is a chance that the plaintiff m ght succeed, then
the plaintiff should not be “driven fromthe
judgnment seat”. Neither the length and conplexity
of the issues, the novelty of the cause of action,
nor the potential for the defendant to present a
strong defence should prevent the plaintiff from
proceeding with his or her case. Only if the action
is certain to fail because it contains a radica
defect ranking with the others listed in Rule 19(24)
of the British Colunbia Rules of Court should the
rel evant portions of a plaintiff’s statenment of
claimbe struck out under Rule 19(24)(a).
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[23] This test has been applied to the issue of certification
by Wnkler J. in Onrod v. Etobicoke (Hydro-Electric

Commi ssion) (2001), 53 OR (3d) 285 at para. 19.

[24] The test was specifically stated in the context of a
cl ass action proceedi ng by Mdl daver J. (as he then was), in

Abdool v. Anahei m Managenent Ltd. (1995), 21 OR (3d) 453 at

p. 469:

The principles to be applied when consi dering
whet her pl eadi ngs support a | egal cause of action
are as follows:

(a) Al allegations of fact, unless patently
ridiculous or incapable of proof, must be accepted
as proved;

(b) The defendant, in order to succeed, mnmust show
that it is plain and obvious beyond doubt that the
plaintiffs could not succeed;

(c) The novelty of the cause of action will not
mlitate against the plaintiffs; and

(d) The statenent of claimnust be read as
generously as possible, with a view to acconmobdati ng
any inadequacies in the formof the allegations due
to drafting deficiencies.
Wongful D sm ssal
[ 25] The defendant Freightliner does not dispute that a cause

of action has been pleaded in the context of the w ongful

di sm ssal allegations.
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Pensi on Pl an Cl aim

[26] Freightliner disputes one aspect of the cause of action

in the pension litigation: entitlenent to a claimfor surplus
on wi ndi ng-up. Freightliner submts that this claimhas not

been properly pleaded. It further submts that the claimis

premature as it is unknown if there is any surplus.

[27] Al'though the pleadings are not exhaustive, they are
sufficient wwthin the test stated above. Further, there is
evidence of a pension surplus in the not too distant past.

Therefore, | conclude that this is not a specul ative claim

[ 28] The defendant Trust Conpanies submt that there is no
cause of action with respect to the majority of the clains
because they are barred due to limtation periods. | propose
to deal with the issue of limtation periods later in these

reasons.

[29] | have concluded that the pleadings are sufficient with
respect to denonstrating a cause of action. These pleadings
woul d not be struck out on the basis of an application
pursuant to Suprene Court Rule 19(24). This does not say that
there is not roomfor inprovenent; nor does it say there is
not a proper basis for a demand for particulars by the

def endant, or other applications. However, for the purpose of
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certification, a cause of action exists within the pleadings

as they relate to the pension cl ains.

(b) there is an identifiable class of 2 or nore persons

[30] In order for a proceeding to be certified, there nust be
an identifiable class. This is a critical part of the
certification process, for if the class cannot be defined with
any certainty, the litigation beconmes a nightmare and the
application of the rulings nmay be inpossible. |In Bywater v.
Toronto Transit Conmi ssion (1998), 27 C.P.C. (4'" 172 (Ont.
Ct. (CGen.Div.)), Wnkler J. discussed this requirenent as

foll ows, at para. 10:

The purpose of the class definition is threefold: a)
it identifies those persons who have a potentia
claimfor relief against the defendant; b) it
defines the paraneters of the lawsuit so as to
identify those persons who are bound by its result;
and lastly, c) it describes who is entitled to
notice pursuant to the Act. Thus for the nutual
benefit of the plaintiff and the defendant the cl ass
definition ought not to be unduly narrow nor unduly
br oad.

[31] The class nmust be defined on the basis of objective
criteria in order to identify a nmenber of the class w thout

the necessity of resorting to the nerits of the action.

[32] Differences which may arise within the original class

during litigation may be resolved by form ng a subclass or
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proceedi ng on an individual basis: See Scott v. TD Waterhouse

| nvest or Services (Canada) Inc. (2001), 94 B.C. L.R (3d) 320

(S.C.) at para. 73.

[33] The legislation itself contenplates conmmon issues not

shared with other nenbers of the class: See s. 7(e).

[34] On the other hand, the class should not be overly broad.
It should not include persons who are outside of the common

issue: See Hollick v. Toronto (City), supra at para. 21.

[35] In addition, the definition of the class nust be inforned

by the common issue or issues: See Hollick v. Toronto (City),

supra at para. 19.

W ongful dism ssal

[36] The plaintiff submts, and I summarize, that the class is
defined by all persons enployed by Freightliner in British

Col unbi a under a contract of indefinite duration who received
notice of termnation on or after Septenber 26, 2001. The

cl ass does not include enpl oyees who have executed a bindi ng
full and final release in favour of the defendant

Freightliner; those dism ssed for just cause; or those who are

uni oni zed enpl oyees in a bargaining unit.
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[37] Freightliner subnmits that there is no rational reason to
i ncl ude persons who were term nated or who resigned between

Sept enber 26, 2001 and the date of the Decenber 2001 notice of
term nation. The Septenber 26, 2001 date refers to the notice
of a 5 per cent roll back of salary, which did not take effect

until January 2002. | agree.

[38] Freightliner also submts that the word “binding” should
be renoved fromthe definition of “full and final release”.
The issue of whether a release was binding is not pleaded in
this litigation. Indeed, M. Gegg has not signed a rel ease,

so it could not be pleaded by him

[39] Therefore, | agree with the defendant that “bi nding”

ought not to be included.

[ 40] The defendant’s main point is the size of the class. The
def endant submts that the class is overly broad as it

i ncl udes enpl oyees with witten contracts. There are 49

enpl oyees with oral contracts and sone 146 enpl oyees wth
witten contracts. The defendant submts that the latter

enpl oyees are bound by the terns of the witten contract and

have no cause of action.

[41] | have reviewed the sanple contract provided. | cannot

say that it is “plain and obvious” that the termnation letter
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of Decenber 2001 has no role to play in the notice provisions
of those with witten contracts. | find that, for the tine
being, those with witten contracts are proper nenbers of the
class. It may be that at some point it wll be necessary to
forma subclass, and soneone other than M. Gegg will be
required to stand in as the representative plaintiff for the
subcl ass. However, as noted, this is not a basis to refuse

certification of this group at this tine.

[42] Therefore the class is defined as foll ows:

Al'l persons enpl oyed by the defendant Freightliner
Ltd. in British Colunbia under an oral or witten
contract of enploynent of indefinite duration who
recei ved notice of term nation of their enploynent
at any time on or after Decenber 3, 2001 until final
cl osure of the Kelowna truck plant. This class does
not include enpl oyees

(a) who have executed a full and final release in
favour of the defendant;

(b) who are dism ssed for just cause;

(c) who are unionized enpl oyees in a bargaining
unit; and

(d) who resigned prior to Septenber 30, 2002.

Pensi on Plan Claim

[43] Both Freightliner and the Trust Conpanies submt that the

proposed class for the pension plan claimis not sufficient.
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The plaintiff has, in his original submssion, not included

several categories of nmenbers of the pension plan.

[44] The categories of potential nenbers are “Current Pl an
Menmbers”, “Historical Plan Menbers”, “Defined Benefit
Menbers”, “Defined Contribution Menbers”, “British Col unbi a

residents” and “Qut of Province Menbers”.

[45] The plaintiff has agreed to include “H storical Plan
Menbers” and “Qut of Province Menbers”. He submits that
“Defined Benefit Menbers” are included, as he is part of that
plan. He further submits that, by |aw, “Defined Contribution
Menbers” are not entitled to any surplus, so they have not

been i ncl uded.

[46] As noted above, the pension claimin this case is
conpl ex. There were a nunber of different plans, with several

di fferent conpani es and nunerous enpl oyees.

[47] It is of utnost inportance to properly define the class
of those potentially affected by this litigation. This is the
only way in which the defendants can properly defend any

cl ai s agai nst the pension plan.

[48] | agree with the subm ssion of the Trust Conpanies that
the class for the pension plan claimneeds to be redefined.

The issue is whether the application should be adjourned, or
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whet her | should redefine the class. | have concluded that |
have sufficient information to redefine the class, keeping in
m nd that these matters are subject to anendnent during the
course of the litigation if need be. | amalso aware of s.

6(1l) of the Act, set out as follows:

6 (1) Despite section 4 (1), if a class includes a
subcl ass whose nenbers have cl ains that raise common
i ssues not shared by all the class nenbers so that,
in the opinion of the court, the protection of the
interests of the subclass nenbers requires that they
be separately represented, the court nust not
certify the proceeding as a class proceedi ng unl ess
there is, in addition to the representative
plaintiff for the class, a representative plaintiff
who

(a) would fairly and adequately represent the
interests of the subcl ass,

(b) has produced a plan for the proceeding that sets
out a workabl e net hod of advancing the proceedi ng on
behal f of the subclass and of notifying subcl ass
menbers of the proceeding, and

(c) does not have, on the common issues for the

subclass, an interest that is in conflict with the
i nterests of other subcl ass nenbers.

Therefore the pension aspect of the litigation will not be

certified until the subclasses are properly represented.

[49] | have concluded that the class needs to be broad enough

to cover all of the potential claimants. “Current Pl an
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Menbers” will formthe main class. “Hi storical Plan Menbers”
will forma subclass and one or nore representative plaintiffs
wll need to be appointed to represent this class. *“Defined
Benefit Menbers” will be a subclass and M. G egg nay
represent this subclass. A subclass will need to be created
for “Qut of Province Menbers” and a representative plaintiff
appointed for this class. This subclass may divide further,

dependi ng on who opts into the litigation.

[50] I have al so concluded that there should be a subclass for
“Defined Contribution Menmbers”, at least to litigate their
entitlement. | amnot prepared to exclude themfromthe
litigation at this point wthout proper argunent. A
representative plaintiff wll need to be appointed for this

cl ass.

[51] The classes will be clearly defined once representative

plaintiffs are proffered.

(c) common issues

[52] A conmon issue is an issue of law or fact shared by the
menbers of the class that will nove the litigation forward.

| n Canpbell v. Flexwatt, supra, Cunming J.A said the

followi ng at paras. 51-54:

The C ass Proceedings Act requires that the
clains of the class nenmbers rai se common i ssues
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[ 53]

sai d,

whi ch, for reasons of fairness and efficiency, ought
to be determined within one proceeding. Comon

i ssues can be issues of fact or |law and do not have
to be identical for every nmenber of the class.
Section 1 of the C ass Proceedi ngs Act defines
conmon i ssues as:

(a) conmon but not necessarily identica
i ssues of fact; or

(b) comon but not necessarily identica
i ssues of law that arise from comon but
not necessarily identical facts.

Thi s question of conmonality of issues |ies at
the heart of a class proceeding, for the intent of a
class proceeding is to allow liability issues to be
determned for the entire class based on a
determination of liability of the defendants to the
proposed representative plaintiffs.

When exam ni ng the existence of conmon issues
it is inportant to understand that the common issues
do not have to be issues which are determ native of
[iability; they need only be issues of fact or |aw
that nove the litigation forward. The resolution of
a conmon i ssue does not have to be, in and of
itself, sufficient to support relief. To require
every conmmon issue to be determnative of liability
for every plaintiff and every defendant woul d make
cl ass proceedings with nore than one defendant
virtually inpossible.

Where there is a | arge nunber of individual
i ssues arising out of the conmon issues to be
addressed, courts have restricted the comon
questions in order to maintain the desirability of
the class proceeding as the preferabl e procedure.

In Hollick v. Toronto (City), supra, the Chief Justice

at para. 18, quoting her own comrents in Wstern

Canadi an Shopping Centres Inc. v. Dutton, [2001]] 2 S.C R 534,

2001

SCC 46:
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AN issue will be common “only where its
resolution is necessary to the resolution of each
cl ass nmenber’s clainm’ (para. 39). Further, an issue
will not be commn in the requisite sense unless the
issue is a “substantial ...ingredient” of each of the
cl ass nenbers’ clains.
[54] To summarize, an issue is common if it is shared by al
of the class nmenbers and it will nmeaningfully nove the

litigation forward.

Wongful D sm ssal

[ 55] The plaintiff proposes the follow ng as common i ssues:

i) Was t he enpl oynent of each of the class nmenbers subject
to a contract of enploynent of indefinite duration, termnable
only upon notice and/or pay in lieu of notice if dismssed

wi t hout case?

ii) Didthe letter dated Decenber 3, 2001 from the defendant
Freightliner to each of the class nenbers provide “working
notice” that was sufficiently clear and unequivocal as to
constitute working notice for the purposes of determ ning

notice in the termnation of the contracts of enploynent?

iii) Did Freightliner provide notice of term nation to the

cl ass nmenbers?
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iv) Are the nenbers of the class entitled to damages equal to
sal ary, bonuses and/or overtine they would have earned during

the notice period?

V) Are the nenbers of the class entitled to damages for | oss
of benefits during the notice period equal to the costs of
benefit replacenent or their out-of-pocket |osses suffered as
a consequence of being w thout insurance coverage during the

notice period?

vi) Are the class nenbers entitled to conpensation for the
| oss of all other benefits including FlexPlan benefits and the

Dai m er Chrysl er New Vehi cl e Purchase/ Lease Pl an?

vii) Are the nenbers of the class who participate in
Freightliner’s defined benefit pension plan (the Pension Plan)
entitled to conpensation for the difference in val ue between
their accounts at term nation and at the end of the notice

peri od?

viii) Are the nenbers of the class entitled to conpensation

for | oss of vacation pay?

iXx) Are the class nenbers who will be taking early retirenent

eligible for post retirenent health and wel fare benefits?
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X) s there a contract of enploynment guaranteei ng that

overtinme would be paid for overtime worked by class nenbers?

xi) D d the defendant Freightliner stop paying overtine to

all class nenbers, and if so, is that a breach of contract?

xii) Did the defendant Freightliner roll back wages for class
menbers by 5 per cent, and if so, is that a breach of the

enpl oynment contract?

Xiii) Was it a term of the enploynent contract that a bonus
woul d be pai d dependent upon the performance of the enpl oyee
and the performance of the conmpany, and if so, was any such
bonus paid? |If no bonus was paid, is that a breach of the

enpl oynent contract?

[ 56] Freightliner does not disagree that the first two issues
are conmon. Rather, it submits that the first is nerely a
statenment of |aw and that the second should not give rise to

certification.

[57] Freightliner says that none of the remaining issues are
common as defined by the law. | wll address issues (iii)

t hrough (ix) and then return to the other issues.

[58] Issue (iii) refers to other termnation notices and is an

i ssue incapable of determ nation in the context of a class.



Gregg v. Freightliner Ltd., et al Page 25

The various nenbers of the class received notices of
term nation (other than the Decenber 3, 2001 letter) at

vari ous dat es.

[59] Points (iv) to (ix) are danmage issues which | concl ude
woul d qui ckly devolve into individual clains if certified

| ndeed, sone of the so-called common issues as franed do not
affect all menmbers of the class, and subclasses woul d have to
be fornmed. It seens to ne that these are individual issues
which will need to be decided after the common issues have
been determined. It is possible that the plaintiffs nay be
able to devel op proper subcl asses for sone or all of these

i ssues. For now, however, they will be treated as individua

clains follow ng the determ nation of the conmon issues.

[60] Issues (x) and (xi), relate to the w thdrawal of overtine
pay found in the letter of February 12, 2001. It is an issue
which will affect M. G egg and those enpl oyees with

indefinite contracts. These are conmmon issues that will nove

the litigation forward.

[61] Issue (xii) regarding the roll-back of salaries by 5 per
cent affects all of the enployees in the non-bargaining unit,
regardless if they have oral or witten contracts.

Freightliner submts that this anount was returned, however, |

amnot to decide the nerits of the issue, only if the issue is
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common. | find that it is a conmpn issue, the resol ution of
which will advance the litigation as defined in the case | aw

not ed above.

[62] The final issue is whether it was a termof the

enpl oynent contract that a bonus would be paid, and if so,
whet her a bonus was paid or whether the contract was breached
by non-paynent. The only issue that could be said to be
common is whether it was a termof the enpl oynent contract
that a bonus would be paid. Once that is decided, the issue
of whether a bonus was in fact paid or whether there was a

breach of contract is a matter for individual clains.

[63] Therefore, | conclude that the follow ng issues are
common issues to the class in that the resolution of the sane
will nmove the litigation forward; their resolution is
necessary to the resolution of each class nenber’s claim and
each issue is a substantial ingredient of each of the class

menbers’ cl ai ns:

1. WAas the enpl oynment of each of the class nenbers
subject to a contract of enploynment of indefinite
duration, term nable only upon notice and/or pay in lieu

of notice if dism ssed w thout cause?
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2. Did the letter dated Decenber 3, 2001 from
Freightliner to each of the class nmenbers provide
sufficient notice of the term nation of the contracts of

enpl oynent ?

3. Did Freightliner roll-back wages for class nenbers
by 5 per cent, and if so, was that a breach of the

enpl oyment contract?

4. Was it a contractual termthat nenbers of the cl ass

be paid overtine?

5. Did Freightliner stop paying overtine to the nenbers

of the class, and if so, was that a breach of contract?

6. Was it a termof the enploynment contract that a
bonus woul d be pai d dependent upon the performance of the

enpl oyee and the performance of the conpany?

Pensi on Pl an
[64] The plaintiff submits the followi ng are common issues in

t he pension plan claim

i) | s the defendant Freightliner required to wi nd-up the

Pensi on Pl an?

ii) Is there a surplus of funds in the Pension Plan, and if

so, what is the anount?
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iii) In the event of winding up the Pension Fund, who is

entitled to the surplus?

iv) Did Freightliner, or its predecessor conpanies,

i nproperly use funds fromthe Pension Plan to adm nister the
Plan? |If so, are the defendants Freightliner, The Canada
Trust Conpany and Cl BC Mellon Trust Conpany liable for this

I nproper use?

V) Did Freightliner, or its predecessor conpani es,

i nproperly renove nonies, at various tines, fromthe Pension
Plan, or any of its predecessor plans? |If so, are the

def endants Freightliner, Canada Trust and CIBC Mellon |iable

for this inproper conduct?

vii) Dd Freightliner, or its predecessor conpanies, fail to

i mpl enent the Standards of Investnent, Policy and Procedures,
properly nonitor them and revise themin contenplation of the
wi nd-up of the Pension Plan? |If so, are the defendants

Frei ghtliner, Canada Trust and CIBC Mellon liable for this

i mproper conduct ?

viii) Are the class nenbers entitled to an accounting and
a repaynent of funds for the wongful conduct described above,
together with interest at the rates that woul d have been

earned if the funds had been part of the Pension Pl an?
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[65] Freightliner submits that issues (i) through (iii) are

not common issues. The first two it says are academ c causes
of action that are not pleaded, while the answer to the third
is not yet known. | have already dealt with the latter point
at para. 27 of these Reasons, and amsatisfied that the issue

of entitlenment is a common issue.

[66] However, | agree with Freightliner that the first two

i ssues are not discrete issues. The pension plan is being
wound-up, and there is no suggestion that it should conti nue.
The second issue is a facet of entitlenent and need not be
stated separately. The pension plan is being evaluated and if
there is a surplus, it will soon be apparent. |If for sone
reason the anmount of any surplus becones an issue, then the

guestion can then be stated.

[67] Freightliner does not object to the other points as being
comon i ssues, subject to the objection raised by the Trust
Conpani es that nost of the clains have not been brought wthin

the statutory limtation periods.

[68] In his anended Notice of Mdtion, the plaintiff applied to

certify issues relating to limtation periods. These are:

i) What limtation periods, if any, apply to the causes

of action in these proceedi ngs?
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ii) Do the doctrines of |aches and acqui escence apply

under the circunstances?

iii) Have any of the limtation periods been postponed by
virtue of s. 6(1) of the Limtation Act, R. S. B.C. 1996,

C. 2667

iv) Have any of the limtation periods been postponed by

virtue of s. 6(4) of the Limtation Act?

V) Does the Notice attached to the Affidavit of Trudy
Houghton as Exhibit “G provide a basis for triggering

the running of time under s. 6(4) of the Limtation Act?

vi) Have any of the limtation periods been postponed by

virtue of s. 6(8) of the Limtation Act?

[69] The defendants submt that a nunber of the clains are
statute barred by a six-year or ten-year |limtation period.
Further, the defendants submt that the issue of postponenent
(raised by the plaintiff) nust be decided on an individual
basis, resulting in the predom nate issues being individual
and not common: See ss. 6(1), (3) (e), (3) (h), (4) and (8)

of the Limtation Act.

[ 70] Freightliner submts that the pleadings are not

sufficient to establish the material facts upon which
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al | egations of m sconduct are made to trigger postponenent. |
am not prepared to find that the pleadings are devoi d of
sufficient particulars of m sconduct to the point of defeating

the application for certification.

[ 71] There are several issues relating to limtation which can
| ogically be characterized as common issues. The

determ nation of the limtation defences, apart fromany claim
of postponenent, woul d advance the litigation. The C ass
Proceedings Act is sufficiently flexible to take into account

i ndi vi dual clains for postponenent.

[72] | conclude that the followi ng i ssues are comon:

i) What limtation periods, if any, apply to the causes

of action in these proceedi ngs?

ii) Does the Notice attached to the Affidavit of Trudy
Houghton as Exhibit “G provide a basis for triggering

the running of time under s. 6(4) of the Limtation Act?

iii) Have any of the limtation periods been postponed by

virtue of s. 6(8) of the Limtation Act?

(d) preferable procedure

[ 73] Section 4(2) of the dass Proceedings Act specifically

states that all relevant matters nust be consi dered when
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determ ni ng whether a class proceeding is the preferable

procedure. This includes the follow ng factors which the

court nust take into account:

(a) whether questions of fact or |aw conmmon to the
nmenbers of the class predonm nate over any questions
af fecting only individual nenbers;

(b) whether a significant nunber of the nenbers of
the class have a valid interest in individually
controlling the prosecution of separate actions;

(c) whether the class proceeding would involve
clains that are or have been the subject of any
ot her proceedi ngs;

(d) whether other nmeans of resolving the clains are
| ess practical or less efficient;

(e) whether the administration of the class
proceedi ng woul d create greater difficulties than
those likely to be experienced if relief were sought
by ot her neans.

[ 74] The question of preferability is considered “through the

| ens of the three principal advantages of class actions —

judicial econony, access to justice, and behavi our

nodi fication”: See Hollick v. Toronto (City) at para 27.

[ 75]

In Hollick, supra at para. 28, the Court found that the

inquiry into the preferable procedure concerned two questions:

i) whet her or not the class proceeding would be a fair,

ef ficient and nanageabl e net hod of advancing the claim
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wi t hout | ooking at the common issues in their context;

and

ii) whether a class proceeding would be preferable in
the sense of preferable to other procedures such as

j oi nder, test cases, consolidation and so on.

[ 76] Thi s approach was adopted in the British Col unbi a cont ext
in Rumey v. British Colunbia, [2001] 3 S.C R 184, 2001 SCC

69, at para. 35.

[ 77] The issue of whether the class proceeding is preferable
must be decided in the context of the inportance of the conmon
issues in relation to the claimas a whole: Hollick at para
30. All reasonably available options for determining a claim

nmust be considered: See Hollick at para. 31.

[78] In Koo v. Canadian Airlines International Ltd., [2000]
B.C.J. No. 329 (QL.) (S.C), 2000 BCsC 281, at para. 66,
Allan J. quoted with approval the Reasons of Wnkler J. in
Caromv. Bre-X Mnerals Ltd. (1999), 44 OR (3d) 173 (Ont.
Sup. C. Just.) at p. 239, reversed on other grounds (2000),
51 OR (3d) 236 (C. A ), on the issue of the correct approach
to the question of ‘preferable procedure’

The proper approach to be taken in considering

whet her a class proceeding is the preferable
procedure for resolving the common issues is to have
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regard to all of the individual and conmon issues
arising fromthe clainms in the context of the
factual matrix. A class proceeding is the
preferabl e procedure where it presents a fair,
efficient and manageabl e net hod of determ ning the
common i ssues which arise fromthe clains of
multiple plaintiffs and where such determ nation

wi || advance the proceeding in accordance with the
goal s of judicial econony, access to justice and the
nodi fi cati on of the behavi our of w ongdoers.

[ 79] Anot her consideration in assessing the preferable

procedure is whether the litigation will truly advance the
goals of the class, or whether the litigation will “degenerate
into individual inquiries”: See Koo v. Canadian Airlines

supra at para. 76.

[80] An exanple of where a class proceeding was refused is
found in Tienstra v. Insurance Corporation of British Colunbia
(1997), 149 D.L.R (4'") 419 (B.C.C.A). This was an
application for certification for persons who were refused

i nsurance coverage on the “no crash-no cash” policy of |CBC
The court held that the resolution of the common issue did not
settle an inportant elenment in the case, that being the
validity of the claim The court held that a declaratory
action addressing the blanket policy of |ICBC was the

pref erabl e procedure.

[81] There are many factors to consider when determ ning the

preferabl e procedure. A nunmber of factors are listed in
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Maczko J.’s annotation of the Cl ass Proceedi ngs Act, (cases

and citations omtted):

Cl ass Action Manual (Vancouver: CLE, COctober 1999) at p. 14-16

1) What is the relative cost of the various proceedi ngs?

2) WIl the class action be useful to nodify the behavi our

of the defendant?

3) WIIl neritorious individual clains be lost if no class

action is taken?

4) s the class action being used to force the defendant
into settl enents because the defendant cannot afford the

[itigation?

5) s the cost of the class action justified by the possible

recovery?

6) WIIl the class action enhance access to the courts?
Access to justice is an inportant factor when the court
considers the issue of preferable procedure. As a class, the
cl ass nenbers are able to spread the cost of the proceedings
anong all the nenbers. Econom es of scale and access to the
judicial systemweigh heavily in favour of certification.
Courts should err on the side of protecting people who have a

right of access to the courts.
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7) Are other simlar cases being prosecuted or is there a

potential for other simlar cases?

8) s there a risk of a series of inconsistent decisions on

simlar facts against the sane def endant?

9) What ot her procedural alternatives are available to the

plaintiff? Are there alternatives as good as a cl ass action?

10) WII a class action put the plaintiff and defendant on a
nore equal footing in the conduct of the action? For exanple,
could a weal thy defendant overwhel man individual plaintiff if

a class action is not initiated?

11) WII the cost of the proceedi ng consune all of the
proceeds of the judgnent if it is conducted by an i ndividual
plaintiff? Do the clains involve conplex scientific or

nmedi cal issues such that no individual plaintiff could

possibly afford to litigate their clain?

12) WII there be a saving of judicial tine?

13) Wl the defendant |ose inportant procedural safeguards
such as discovery or the ability to collect costs? WII the

procedure be fair to the parties?
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14) |Is the class such that a class proceeding will be
unmanageabl e or inpracticable? WII it beconme a nonster of

cost and conplexity?

15) Do potential third party clains contain nunerous
i ndividual issues that will make the class proceeding

unmanageabl e?

16) WIl the class proceeding break down into severa

i ndi vidual clainms? |ssues such as |imtation periods and

| aches nust be assessed individually rather than on a cl ass
basis. However, the fact that sone of the clains may be
barred by a limtation period is not a reason to refuse

certification on the conmpn i ssue.

17) Does the determnation at trial of any of the proposed
comon i ssues economcally or efficiently decide and di spose
of issues that would nove the litigation forward for all class
menbers? |If the court concludes that the certification of a
cl ass proceeding would inevitably descend into individual
inquiries that would increase the time, cost, and expense of
proceedi ngs, and frustrate the Act’'s goals of access to
justice and judicial efficiency, then the class proceeding

cannot be the preferable procedure.
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18) Are the constitutional issues to be resolved suitable for

cl ass proceedi ngs?

19) Are the proceedings in the nature of mandamus to clarify
the nature and extent of inpugned public duties, and are these

proceedi ngs suitable for class action?

20) Is the litigation driven by the class counsel rather than

by the class nenbers?

[82] It is clear that when considering whether a class
proceeding is preferable, the fact that other individual

i ssues are also inportant to the litigation of each claim
shoul d not |lead the court to refuse the application. A class
action with “nmulti-staged proceeding[s], with trials of both
comon and individual issues” is contenplated by the Act: See

Harrington v. Dow Corning Corp. (2000), 193 D.L.R (4'") 67

(B.C.C.A ), 2000 BCCA 605 at para. 63-67.
Wongful D sm ssal

[83] Freightliner submts that the issue of the validity of
the termnation is the nost inportant issue. |If the notice is
valid, submts the defendant, the remai nder of the claim
fails. In the conpany’s view, this issue should be determ ned

i n advance of any certification by way of a summary trial.
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Al t hough that argument has its appeal, | have concl uded t hat

certification is the preferable procedure.

[84] | have |listed above sone of the many factors which cone
into play when determ ning whether a class proceeding is the
preferable procedure. | have taken into account all of the
rel evant factors, including those set out in s. 4(2) of the
Act. There are approximately 200 people in the class. A
determ nation of the validity of the Decenber 3, 2001 notice
is critical to all of their clains. To require each person to
litigate this issue separately is a waste of tinme and
Freightliner does not argue otherwise. |Its point is that by
certifying the issue rather than deciding it summarily, the
l[itigation will quickly result in a nyriad of individual
clainms. However, this is not the only issue that has been
certified. The resolution of this issue, while inportant,
does not end the litigation one way or another. To try the

i ssue summarily before certification would only delay matters.

[85] Freightliner is rightly concerned about this becom ng
litigation “out of control” once the conmon issues are
determined. The court then has to | ook at individual clains,
sone of which may be small and sone not. However, those
matters may be resol ved by careful planning and managenent and

is not a reason to refuse certification in this case.
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Pensi on Pl an

[ 86] The defendant Freightliner does not contest that a class
proceeding is the preferable procedure for the fair and
efficient resolution of this claim It submts, however,
along with the Trust Conpanies, that the litigation plan

submtted by the plaintiff is unworkable.

[87] Under s. 4(1)(e)(ii) of the Act, the representative
plaintiff nmust produce a workable litigation plan, and its
presence or absence is a factor to take into account when

determ ning whether the litigation is manageable: See Carom

v. Bre-X Mnerals Ltd., supra at p. 203. | have taken this
into consideration in this context. | have concluded that the
[itigation plan, although not a nodel, is sufficient and

anendabl e for the purpose of certification. The issue of the
l[itigation plan will be dealt with nore fully under the

headi ng “Representative Plaintiff”.

[88] The Trust Conpani es submt, as noted above, that the
cl ass proceeding is not the preferabl e procedure because the
i ndi vidual nature of the limtation issues predom nate to such

a degree that certification will not assist the litigation.
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[89] The Trust Conpanies submit that it would be unfair to
require themto defend substantial clainms which may have no

merit because of the limtati on defence.

[90] It is not “plain and obvious” that the cause of action

would fall due to the limtation defence.

[91] A class proceeding is preferable when it is a “fair,
efficient and manageabl e net hod of advancing the clainf. As
noted earlier, this decision is infornmed by the goals of
judicial econony, access to justice and the nodification of

t he behavi our of w ongdoers.

[92] The pension litigation would be prohibitively expensive
for a single litigant to pursue. It is agreed that the
l[itigation of the issues would take at | east a four week
trial. If the litigation is not certified, it is unlikely
that any claimw |l be made on any pension plan surplus, yet
if there is a surplus, Freightliner could receive a w ndfal
of a significant amount if the plaintiff is correct in his

anal ysi s.

[93] While the pension plan issues are conplex, they are not
unmanageable. It would be far nore difficult for the system

of justice to attenpt to accommodate i ndividual clainms, even
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recogni zing that sone of these clainms nay devolve into

i ndi vi dual cl ai ns.

[94] It is clear that the class proceeding is the preferable

procedure for the pension litigation.

e) representative plaintiff
[95] The Act defines the neaning of a representative plaintiff
ins. 4(1)(e), which I wll again reproduce bel ow for

conveni ence:
(e) there is a representative plaintiff who
(1) would fairly and adequately represent the
interests of the class,
(1i) has produced a plan for the proceeding
that sets out a workable nethod of advancing
t he proceeding on behalf of the class and of
notifying class nmenbers of the proceedi ng, and
(ii1) does not have, on the conmobn issues, an
interest that is in conflict with the interests
of other class nenbers.
[96] The representative plaintiff nmust truly represent the
class and the clainms of the class, however, differences in
claims may be dealt with by creating subclasses: See Collette
v. Great Pacific Managenent Co. (2001), 86 B.C.L.R (3d) 92
(S.C.), 2001 BCsC 237, affirnmed [2002] B.C.J. No. 253

(QL.)(C A ), 2002 BCCA 195.
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[97] The litigation plan will vary fromcase to case. The
plan is not witten in stone and may be nodified as the
litigation progresses. However, there nust be a workable plan
fromthe outset or the litigation runs the risk of devolving
into an expensive and cunbersone process, thereby defeating

the entire purpose of the class proceeding.

[98] Ot her factors include whether the proposed representative
has any conflict of interest on the common issues, whether he
or she has the financial and intellectual ability to litigate
the matter to conclusion, or whether he or she has a strong

financial interest in the outcone.

Wongful D sm ssal and Pension Pl an

[99] The defendants make simlar argunents with respect to the
wor ki ng pl an produced by the plaintiff. It is convenient to
address this issue seriatim The defendants submt that there

is an absence of a workable litigation plan.

[ 100] The defendants rely on the standard required by
Nor dhei mer J. in Pearson v. Inco Ltd., [2002] OJ. No. 2764
(QL) (Ont. Sup. C. Just.) at para. 144 and Wnkler J. in
Caromv. Bre-X Mnerals Ltd, supra at p. 203. Both of these
cases are far nore conplex in nature than the one before the

court.
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[ 101] The litigation plan produced is primarily a tineline
of when certain events should occur. However, it does propose
routes of resolution, such as an application by Rule 18A, and
it sets out things that need to be done, such as discovery,
cross-exam nation on affidavits and delivery of docunent
lists. The time frames proposed are conpletely unrealistic,

in particular with regard to the pension plan litigation.

[ 102] Since the litigation plan will have to be revised
to take into account the severance of the litigation, the
plaintiff will revise and produce two plans. First, he wll
renove the timelines fromthe plan entirely. The tinelines

will be agreed upon at a case nanagenent conference.

[ 103] An application pursuant to Rule 18Awth respect to
the validity of the Decenber 3, 2001 notice will be the first
order of business after the next case nmanagenent conference.
The plan will also include: the nethods of gaining

i nformati on, such as discovery of docunents; the nethods of

di scovery (including foll ow-up discovery and answeri ng

out standi ng di scovery questions); anendnents to pleadi ngs;
addi ng new parties; the anticipated nethod of proof for the
pension litigation, including what type of expert evidence is
antici pated; nmethod of notice to persons who nay fall within

the class or subclass both within British Col unbia and out si de
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of British Colunbia; and the nmethod for dealing with

i ndi vi dual cl ai ns.

[ 104] The Trust Conpanies also submt that the plaintiff
is not arepresentative plaintiff due to conflicts of
interest. Any conflict of interest at this stage is

specul ation only. 1In any event, any concerns about conflict
of interest can be resolved by requiring other representative

plaintiffs for certain subcl asses.

SUMVARY

[ 105] In summary, the applications are severed. The

wongful dismssal claimis certified as a class proceedi ng.

The class is defined as follows, with Peter G egg as the

representative plaintiff:
Al'l persons enpl oyed by the defendant Freightliner
Ltd. in British Colunbia under an oral or witten
contract of enploynment of indefinite duration who
recei ved notice of term nation of their enpl oynent
at any time on or after Decenber 3, 2001 until final
cl osure of the Kelowna truck plant. This class does

not include enpl oyees

(a) who have executed a full and final release in
favour of the defendant;

(b) who are dismssed for just cause;

(c) who are unionized enployees in a bargaining
unit; and

(d) who resigned prior to Septenber 30, 2002.
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[ 106] The following matters are certified as conmon

i ssues:

1. Was the enpl oynent of each of the class nenbers
subject to a contract of enploynent of indefinite
duration, term nable only upon notice and/or pay in |lieu
of notice if dism ssed without cause?

2. Did the letter dated December 3, 2001 from
Freightliner to each of the class nmenbers provide
sufficient notice of the term nation of the contracts of
enpl oynent ?

3. Did Freightliner roll-back wages for class nenbers
by 5 per cent, and if so, was that a breach of the
enpl oynent contract?

4. Was it a contractual termthat nmenbers of the class
be paid overtine?

5. Did Freightliner stop paying overtine to the nenbers
of the class, and if so, was that a breach of contract?

6. Was it a termof the enpl oynent contract that a
bonus woul d be paid dependent upon the performance
of the enployee and the performance of the conpany?

[ 107] The plaintiff will prepare the certification order

in conpliance with s. 8 of the Act.

[ 108] The pension plan matter is adjourned to appoint
representative plaintiffs for certain subcl asses. Once that

is concluded the matter will return to court for confirmation.

[ 109] The plaintiff will revise his litigation plan to

take into account the severance order.

“E. Bennett, J.”



